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Court of Appeals of the District of Columbia. 


No. 3997 

Walter W. Weaver, Appellant, 

vs. 

The United States. 


a Supreme Court of the District of Columbia. 

Criminal. No. 38809. 

The United States, Plaintiff, 
vs. 

Walter W. Weaver, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Indictment. 

Filed in Open Court December 28 ; 1921. 

District of Columbia, ss: 

In the Supreme Court of the District of Columbia, Holding a Criminal 

Term, October Term, A. D. 1921. 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present: 

That one Walter W. Weaver, late of the District of Columbia afore¬ 
said, on, to wit, the tenth day of September, in the year of Our Lord 
one thousand nine hundred and nineteen, and at the District of 
Columbia aforesaid, feloniously did carnally know and abuse a cer- 
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WALTER W. WEAVER VS. THE UNITED STATES. 


tain Ruth Acton, she, the said Ruth Acton, then and there being a 
female child under the age of sixteen years, to wit, of the age of 
twelve years; against the form of the statute in such ease made and 
provided, and against the peace and government of the said United 
States. 

PEYTON GORDON, 

Attorney of the Vnited State* in 

and for the District of Columbia. 

(Endorsed:) Criminal. No. 38809. United States vs. Walter W. 
Weaver. Carnal Knowledge. Witnesses: Ruth Acton, John T. 
Acton, Margaret B. Fields. A True Bill: Isaac Gans Foreman. 

2 Supreme Court of the District of Columbia. 

Tuesday, January 3", A. D. 1922. 

V 7 K 

The Court commences its session at ten o'clock in the forenoon by 
proclamation of the Marshal, pursuant to rule of the Court, the 
Honorable Frederick L. Siddons, Justice of the said Supreme Court, 
presiding. 

******* 

Come as well the Attorney of the United States, as the defendant 
in proper person, according to his recognizance and by his Attorney 
A. L. Newmyer, Esquire: whereupon the defendant being arraigned 
upon the indictment pleads Not Guilty thereto, and for trial puts 
himself upon the country and the Attorney of the United States doth 
the like. 


Memorandum. 
June 5,1922.—Jury sworn and respited. 


Supreme Court of the District of Columbia. 

Friday. June 9", A. I). 1922. 

The Court resumes its session pursuant to adjournment Mr. Chief | 
Justice McCoy presiding. 

******* 

1 

Come again the parties aforesaid, in manner as aforesaid, and tlie 
same jury that was respited yesterday: whereupon the said jury upon 
their oath say that the said defendant is guilty in manner and form 
as charged in the indictment; whereupon said defendant is remanded 
to the Washington Asylum and jail. 
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3 Supreme Court of the District of Columbia. 

Saturday July 1", A. D. 1922. 

The Court resumes its session pursuant to adjournment Mr. Chief 
Justice McCoy presiding. 

******* 

Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the W ashing* 
ton Asylum and Jail and by his attorneys Messrs. Haw ken and 
Havel 1; and thereupon the defendants motion for a new trial com¬ 
ing on to be heard is by the Court overruled to which action of the 
Court the defendant by his said attorneys prays an exception which 
is noted: whereupon it is demanded of the defendant wrhat further 
he has to say why tlie sentence of the law should not be pronounced 
against him, and he says nothing except as he has already said, 
whereupon it is considered bv the Court that for his said offense the 
said defendant be imprisoned in the Penitentiary, as designated by 
the Attorney General of the United States, for the period of twenty 
(20) years, to take effect from and including the date of arrival of 
said defendant at said Penitentiary: and thereupon the defendant by 
his attorneys notes an appeal to tlie Court of Appeals of the District 
of Columbia, from the judgment of the Court in this case; whereupon 
the Court fixes the amount of Bond for costs on appeal at One Hun¬ 
dred Dollars ($100.00) or Fifty Dollars ($50.00) cash, and the 
Bond for the appearance of the defendant at twelve thousand and five 
hundred dollars ($12.500.00): whereupon the defendant is remanded 
to the Washington Asylum and Jail. 

4 Memoranda. 

Julv 15 1922.—$50 deposited in lieu of bond for costs on appeal. 

August 7, 1922.—Time to submit bill of exceptions extended to 

and including September 0, 1922. 

September 5, 1922.—Bill of exceptions submitted. 

Supreme Court of the District of Columbia. 

Wednesday, April 11th, A. D. 1923. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford presiding. 

******* 

As of April 6th, by McCoy, C. J. 

Xow comes here the defendant by his attorneys Messrs. Hawken 

Havell and prays the Court to sign, and make a part of the record 
his Bill of Exceptions taken during the trial of the case and submitted 
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to the Court on the 5th day of September, 10*2*2, which is accordingly 
done, nunc pro tunc. 

5 Assignments of Error. 

Filed April 14, 1923. 

******* 

1. To the action of the Court in overruling the objection to the 
testimony of Ruth Acton on the ground that she is the wife of the 
defendant; that her nane is Ruth Weaver and that under the statute 
requiring a list of witnesses to be served upon the defendant, the 
name of Ruth Weaver does not appear in the said list. (Page 1.) 

2. To the action of the Court in permitting the witness to testify 
as to the relations between her and the defendant when she was four 
years old. (Page 2.) 

3. To the statement of the Court “Well, we had better get a phono¬ 
graph and have it recorded if you want to get the real thing.” 

(Page 3.) 

4. To the statement of the Court: “And Mr. Hawken, with all due 
respect, your exception is frivolous and ridiculous. You can put that 
down too, and the Court of Appeals will see that. I am not going to 
sit here and be bothered all the time because Captain Emerson raises 
his voice.” (Page 3.) 

5. To the action of the Court in refusing to allow in evidence 

letter marked Defendants Exhibit 1. (p. 0.) 

6. To the action of the Court in refusing to allow the prosecuting 
witness to answer the question “And you did not want to be near 
him?” (p. 10.) 

7. To the action of the Court in excluding letter written by 
prosecuting witness to Miss Fields, (p. 1*2.) 

8. To the action of the Court in sustaining the objection to the 

question “When you went to Miss Fields—where did you 

6 come from when you went there?” (p. 14.) 

0. To the action of the Court in sustaining the objection to 
the question “When you went to Miss Fields at 507 East Capitol 
Street, how long was it your intention to remain there?” (p. 17.) 

10. To the action of the Court in sustaining the objection to the 

question “When did you first learn there was going to be a court ' 
action?” (p. 18.) i 

11. To the action of the Court in refusing to allow the witness to 

answer the following question “Did Miss Fields tell you that she was { 
going to demand money from Mr. Weaver-” (p. 18.) 

12. To the refusal of the Court to permit witness to state when she 
was married to the defendant, (p. 19.) 

13. To the action of the Court in permitting John Thaddeus 
Acton to testify when it appeared that the wrong address had been 
furnished to the defendant, (p. 19.) 

14. To the action of the Court in permitting the birth record of 
the prosecuting witness to be introduced in evidence, said record not 
giving the name of the child, (p. 20.) 
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15. To the refusal of the Court to allow in evidence Defendant’s 

Exhibit No. 3. (p. 24.) . _ r j 

16. To the refusal of the Court to allow in evidence Defendants 

Exhibits 3, 4, 5, 6 and 7. (p. 29.) 

17. To the action of the Court in refusing to allow the prosecuting 

witness to testify as to the present whereabouts of the child, (p. 36.) 

18. To the action of the Court in permitting the testimony of the 
witness Dr. Ida Johanna Ileiberger. (p. 37.) 

7 19. To the statement of the Court “It is wasting time. 


(p. 39.) 

20. To the action of the Court in refusing to allow the witness 
Margaret F. Fields to answer the question “You were not averse to 

taking care of the child, were you?” (p. 43.) 

21. To the action of the Court in rejecting the testimony oi Mary 
Fletcher as to the relations existing between the prosecuting witness 

and the defendant, (p. 60.) „ 

22. To the action of the Court in refusing to allow in evidence 
copy of the marriage license of the prosecuting witness and the de¬ 
fendant. (p. 63.) 

23. To the action of the Court in refusing to allow the defendant 

to testifv as to his affections for his wife. (p. 65.) 

24. To the action of the Court in refusing to allow the defendant 
to testify as to the age of the prosecuting witness at time of marriage 

and their relations during the married life. (p. 66.) 

25. To the refusal of the Court to grant instruction No. 1 and No. 

3 asked bv the defendant, (p. 71.) ...... 

26. To that portion of the charge to the jury wherein the trial 
justice charged that the marriage is not to be considered, (p. 79.) 


II AW KEN & IIAVELL, 

Attorneys for Defendant. 


g Designation of Record. 

Filed April 14, 1923. 

******* 

The Clerk, in preparing the transcript of record in the abo\e en 
titled cause, will please embody the following, viz: 

1. Ind ment and presentment; 

2. Arraignment; 

3. Jury sworn; 

4. Verdict; 

5. Sentence; 

6. Appeal; 

7. Deposit in lieu of bond; 

8. Time extended for tiling bill of exceptions; 

9. Bill of exceptions submitted; 

10. Signing of bill of exceptions; 

11. Bill of exceptions; 
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12. Assignments of error; 

13. This designation. 

HAWKEN & HAVELL, 

Attorneys for Defendant . 
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Supreme Court of the District of Columbia. 


L nited States of America, 

District of Columbia, ss: 

nf rnl'm?" Keaol), Clerk of the Supreme Court of the Patriot 

1 to 8 'k/h ' l T , ' r , ' crllf i v ,lle forepoinp papes numbered from 
1 to 8. both mclusive. to be a true and correct transcript of the 

record, accord,np to directions of counsel herein tiled copy of which 

is made part of tins transcript, in cause No. 88800 Criminal wherein 

I he l nited States is Plaintiff and Walter W. Weave "is Defend^ 

as the same remains upon the files and of record in said Court. ’ 

In testimony whereof. I hereunto sulisoribe mv name and affix ,l,„ 

“i, ",'oa i" Jlu 

(Seal of Supreme Court of the District of Columbia.] 

MORGAN II. BEACII. 

('Jerk 

% W. E. WILLIAMS. 

E \\ Assistant Clerk. 

10 In the Supreme Court of the District of Columbia. 

Criminal. No. 38809. 

United States of America 

vs. 

Walter W. Weaver. 

Honorable Peyton Gordon, 

U. S. Attorney for the District of Columbia: 

Please take notice that we have this dav filed the Kill e 
at ten ol t \ ";at on Friday. September 15. 1022 

ibCv - ***** * .or»,v " i««wi',T. 

IIAWKEN & IIAVELL, 
Attorneys for Defendant. 
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Service of the foregoing notice and copy of bill of exceptions 
referred to acknowledged this nth day of September, 1922. 

PEYTON GORDON, 
Attorney for United States. 

J. P. W. 

11 In the Supreme Court of the District of Columbia. 

Criminal. No. 38809. 

United States of America 
vs. 

Walter W. Weaver. 

Bill of Exceptions. 

Be it remembered, that upon the trial of this cause had before Mr. 
Chief Justice McCoy and a jury in Criminal Court No. 1 on the 
f>th day of June, 1922, the following testimony was given, proceed¬ 
ings had and exceptions noted : 

Whereupon Ruth Acton, a witness of competent age, testified on 
behalf of the Government as follows: 

That her name is Ruth Acton. 

Thereupon objection was made to the witness testifying on the 
ground that she is the wife of the defendant Walter W. Weaver, and 
that her name is Ruth Weaver, and that under the Statute requiring 
a list of witnesses to lie served upon the defendant, the name of Ruth 
Weaver does not appear in the said list, and therefore the said wit¬ 
ness should not be allowed to testify, which motion was overruled and 
exception noted and allowed. 

The Court stating that it would not permit the question to be 
asked on direct examination unless counsel stated that he had been 
misled by the name furnished defendant as one of the witnesses into 
thinking it was some other person. 

The witness then stated that her name was Ruth Acton and that 
she was not married to the defendant, 
f The witness then testified that she was born March 14, 1907, and 

that she is acquainted with the defendant in this case; that she first 
met him when she was four years of age at his country place in Mary¬ 
land; that in the said house lived defendant’s brother and mother 
and sister and father; that the sister of the defendant took her to the 
said home of the defendant; that the sister’s name is Mrs. Howe; 
that she lived there during that summer and saw the defendant 
daily. 

12 Q. What were the relations between you during that period 
of time? 
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Mr. TIawken: If your Honor please, I object. This was when she 
was four years of age. The date alleged in the indictment is 1919. 
That would be eight years before, and the authorities hold—I think 
your Honor will find, if you have not already examined them—that 
you cannot go back of the three-year period. 

Which objection was overruled and exception noted. 

Whereupon the witness further testified that at first the defendant 
told witness a story and then he tried to have sexual relations with 
her, but he did not succeed and he kept this up whenever he had the 
opportunity until he finally succeeded in what he started out to do, 
hut that he was always around witness when he could come around. 

Q. And this began when you were how old, if you please, Ruth? 

A. Four vears old. 

%r 

Q. W ill you tell his Honor and the jurv just what he would do, 
please? 

Mr. TIawken: Of course, if your Honor please, all this comes un¬ 
der my exception. 

The Court : Yes. 

The Witness: He would first put his hands on me, and then he 
would put his person against mine. 

Q. And did he have relations with you at that time? A. Yes, 
sir—tried to. 

Q. Was he successful at that time? A. He was. 

Mr. Ilavell: At what time, Mr. Emerson? 

Mr. Emerson: The time she was between four and five years of 
age. Mr. I la veil. 

13 Mr. Ilavell: You do not need to get angry about it. 

Mr. TIawken: If your Honor please, here is a man who is 
on trial for his life, and here is the Assistant Prosecuting Attorney 
who is prosecuting the case, on two different occasions—this is the 
second occasion—when I was addressing the jury, he stopped me, 
and in a loud tone of voice- 

The Court: Listen, Mr. TIawken- 

Mr. Hawken: May I he heard? 

The Court: If criticism were made of attorneys every time they 
raised their voices we would always be here passing upon those 
criticisms. Now, don’t say that anybody is getting mad. 

Mr. ITawken: Why, if the tone of voice of that gentleman was 
not angry- 

The Court: Everybody heard his voice. The jury heard his 
voice, and there is no use commenting on it. He has stated he wa 9 
calling attention to the time when the witness was four or five vears 
old. W hat is the use, Mr. TIawken? I let mv voice go sometimes, 
and I confess I am mad sometimes. You let vour voice go, very 
eloquently at times, but nobodv says you are mad. 

Mr. Hawken: If your Honor please, Mr. Ilavell asked him a very 
civil question. 
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The Court: And Captain Emerson thought that Mr. Havell ought 
to know that he was talking about a time which he had previously 
fixed. 

Mr. Emerson: Several different times, if your Honor please. 

The Court: When she was between four and five years of age. 

Mr. Hawken: If your Honor please, of course the record 

14 does not contain the voice, and 1 am calling attention to the 
fact that Mr. Emerson is acting in an angry fashion in 

this case so as to let the Court of Appeals, if the case happens to go 
there, see what kind of atmosphere this man was tried in. 

The Court: Well, we had better get a phonograph and have it 
recorded if you want to get the real thing. Go ahead, Captain 
Emerson. 

Mr. Hawken: If your Honor please, to your Honors statement I 
take exception. 

The Court: And Mr. Hawken, with all due respect, your excep¬ 
tion is frivolous and ridiculous. You can put that down too, and 
the Court of Appeals will see that. I am not going to sit here and 
be bothered all the time because Captain Emerson raises his voice. 

Mr. Hawken : I except to your Honor’s remark, and ask that a 
juror be withdrawn. 

The Court: The motion is denied. Take an exception to that. 

Mr. Hawken: Thank vou. 

* 

The witness further testified that defendant tried to have rela¬ 
tions with her upstairs in the house in Maryland, or anywhere that 
he could be where the family was not around; or in here in the 
City; that he tried every day, twice a week, three times a week— 
every time he had a chance; that he kept this up until she left 
there and came to the city in the fall; that when she was five or six 
years of age, he would put his person against her’s and try to have 
sexual intercourse with her. 

Q. Did he have it with you? A. Not then. 

15 Q. Why not? A. I suppose because I was too small. 

Witness further testified that at this time she was living 

at 3217 13th Street with the sister of the defendant ; but that the 
defendant came to the said house two or three times a week and on 
Sundays; that he tried to have intercourse with her every time he 
came in from the country; that from the time she was five years old, 
she had occasion to see defendant in the summer time every day 
and in the winter time when he .sould come in from the country 
place; that from that time on she lived in the summer time out on 
defendant’s father’- place in the country and in the winter time 
with defendant’s sister at 3317 13th Street, N. W. 

Q. Do you know a Dr. Heiberger? A. Yes, sir. 

Q. Did you have occasion to see her professionally at any time, 
to have her treat you? A. Well, Weavers sister took me there- 

Q. What? A. Mrs. Howe took me there. 

Q. When was that, if vou can recall? A. When I was six years 
old. 
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Q . And do you know what vou were treated for by her? A. I 
was treated for a discharge, hut I don't know what it was. 

Q. And you were how old then? A. Six. 

Q. Up until that time had Weaver had intercourse with you? 
A. Yes, sir. 

Q. What did you say? A. Oh , he hadn’t had intercourse with 
me, but he had tried to. 

10 Q. Did there come a time when he did succeed in having 

intercourse with you? A. There did come a time, but not 
before 1 went to Dr. Heiberger. 

Q. I sav after you went to Dr. Heiberger, did there come a time 
when he <}id succeed in having intercourse with you? A. Yes, sir. 

Q. When was that, if vou please? A. When I was nine vears 
old. 

Witness further testified that she recalled an occasion when she 
was about nine or ten vears old when defendant took a ride with 
her in an automobile; that he asked her to put his person in her 
mouth and after she did so he asked her if she liked it and she told 
him no; that the said occurrence happened on the Baltimore Pike, 
on the road leading to defendant’s farm; that after that time de¬ 
fendant continued to have relations with her. 

Witness further testified that on the 10th day of September, 1919, 
the defendant had sexual intercourse with her, in the City of Wash¬ 
ington, at 3217 13th Street, X. W., on the third floor back room 
of the said house; that she fixed the date because the defendant’s 
father died in said house on the next day, the 11th; that witness 
found out later that she was pregnant; and that a child was born 
to her June 14, 1920. 

Q. While you were in a pregnant condition did you have occa¬ 
sion to have any conversation with Weaver, the defendant in this 
ease, about your condition? A. No, sir. only one night, coming 

from the movies, he told me- 

Q. Just a moment, raise your voice, and tell his Honor and 
17 the jury. A. One night coming from the movies he told 
me if ever any time I got in trouble not to say it was him 
but to sav it was a soldier, and if anvbodv asked me his name to 

V t • 

tell him I didn't know it, but 1 told him I wouldn't say that. 

Q. Where were you when the child was born, if you please? A. T 
was at Miss Fields' residence, <”>07 East Capitol Street. 

Witness further testified that on or about the loth day of Septem- 
1 er, 1919 she was not related in anv wav to the defendant. 

' i i 

Thereupon the following occurred under cross examination. 

Q. Have you talked to anyone recently regarding the testimony 
you were to give in this case? A. To Mr. Emerson, yes. 

(J. And to Miss Fields? A. Nothing that I haven't talked before. 
Q. I beg your pardon. A. I haven’t talked anything with her 
that T haven't talked before. 

Q. But you have talked the matter over with her? A. Why, 
naturally, she was mv nurse. 

Q. Who selected her as your nurse? A. Mr. Weaver. 
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Mr. Emerson: Just a moment, I object. 

The Court: Objection sustained. 

Q. IIow did you get to Miss Fields? 

Mr. Emerson: I object to that as being wholly incompetent, ir¬ 
relevant and immaterial. 

The Court: The objection is sustained. 

Mr. Hawken: I will take an exception. 

18 The Court: Very well. 

Q. What time of the year was it that you first met Mrs. llowe? 
A. It was in May. 

Q. In May? A. Yes, sir. 

Q. And you were only four years of age at that time? A. Yes, 
sir. 

Q. And remember that it was in May? A. Yes, sir. 

Q. What month was it that you went out in the country? A. In 
May. 

Q. And what month was it that you came back to town? A. In 

September, if I remember rightly. 

Q. When you were four years of age did you know the months 

of the vear? A. 1 did. 

* 

Q. What? A. Yes, sir; I knew the seasons. 

Q. Had you gone to school at that time? A. No, sir. 

* * * * * * * 


Q. Did vou ever tell anyone that Mr. Weaver—tell any members 
of your family that Mr. Weaver had tried to abuse you? A. No, 
not until after they asked me. 

Q. Whom did you tell? A. Who did I tell? I didn’t tell any¬ 
one. 

Q. W ere you afraid of Mr. Weaver? A. I was. 

Q. You did not love him. A. No, sir; I never have. 

10 Q. (Exhibiting a paper to the witness.) Is that your 

handwriting? A. Yes, sir. May 1 ask you something? 

Q. You may ask me anything you want to. A. If you want to 
show my letters will you please show the last one l wrote, which is 
typewritten. 

Q. You say in here: ‘Tie is a dandy hubby, and I love him like 
the dickens.’’ 


Mr. Emerson: Just a moment. May I have the date of that, if 
you please, Mr. Hawken? 

Mr. Hawken: This letter is June 25, 1920. 

Mr. Emerson: I object to the question, if your Honor please. 

The Court: The objection is sustained, and the answer stricken 
out. 

Mr. Hawken: If your Honor please, the reason that 1 have a right 
to ask this is that she said that she never loved him and my theory 
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Whereupon the said letter, which is as follows, was offered in 
evidence: 

(Defendant's Exhibit 1 for Identification.) 


Excuse writing. 


Dear Miss Alice: 


511 East Capitol Street, Washington, I). C. 


1 got your letter and was sur- glad to hear from you. Miss Fields is 
hoping you get one of those dresses for her. I hope you can to-. Of 
course I would play single act if I came to New York. Walter says 
if 1 wait till the last of August he can go along for a week. 1 think 
it would be great and we could get the big room and let 
*20 Walter have the little one he would stay a week and then he 
would have to come home hut I could stay another week. He 
brought me the loveliest bunch of glad, when he came night before 
last. He sure is a dandy hubby and I love him like the dickens. 
This is my 11th day in bed I will Ik* getting around soon Miss 
Fields says I am doing line. I am feeling line I know 1 have three 
new dresses now. And I am going to trim mv last year’s straw hat 
over again so I will have two. I have read two dandy novels they 
were line. Miss Fields has bought a little country place and she hail 
a porch buik/ on it, it s just finished and the well is being dug now. 
She is going to take Jean out for a little vacation. Walter will take 
him out in the machine. I am anxious to get out to the farm but I 
know I must not go to- soon. I thought you would like to hear from 
me even if the letter is short. W alter sold some of his magazines 
and newspapers all except his Saturday evening mag. Got $13.50 
for them and he will get about $5.00 for them. You know he bought 
a horse and wagon so he could team 1 will have to stop now for mv 
hand is tired. 


Yours, with lots of love, 


RUTH. 


P. F.—\\ hat would 1 want to look at another man for when mine 
is so good-looking and love me so. 

Yours, love, 

RUTH. 

The said letter was excluded by the Court and exception noted and 
allowed. 

Q. You say you were afraid of him? A. I was inwardly, yes. 

Q. And you did not want to be near him? 

Mr. Emerson: Objected to as being wholly irrelevant whether she 
wanted to be near him or not, if your Honor please. 

21 Mr. Hawken: This is testing the witness on cross-examina¬ 

tion. Surely I have a right to do something in this case. 

The Court: We might as well confront the situation now. This 
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is not a rape case; it is a ease of carnal knowledge, and it implies 
consent, not force, so the question of force has nothing to do with 
the case at all. 

******* 


Mr. Hawken: I am afraid I have not made myself clear, if your 
Honor please. The witness has stated on the witness stand that she 
was afraid of him 


* V** V* V/ » m • m. m m m 

The Court: 1 think I made myself clear. 1 say that that has not 
anv place in the case. 

Mr. Hawken: Why, surely I have a right to test her, if your 
Honor please. If I can prove that that statement is untrue, that 
she was not afraid of him—she said on this witness stand that she 
was afraid of him, and if I can show the reverse to he the truth does 
it not affect her credibility and does it not all go hack to the main 
point as to whether or not the thing ever occurred. She says it 
occurred, and we sav it did not. 

The Court: No, 1 do not think so. You may ask her what her 
conduct was in connection with these incidents which, she says 
occurred, but it makes no ditlerence whether she was airaid ot him 

or whether she hated him. 

Mr. Hawken: l know; but, Judge, she has said so. 

The Court: Hut you asked her. 

Mr. Hawken: And on cross-examination 1 have a right to ask her, 
I submit. 

The Court: No; you have not a right to go into collateral matters. 
I will sustain the objection. 

Mr. Hawken: I will note an exception, if your Honor 
please. 

22 The Court: Very well. 

Whereupon the witness was shown a letter, dated June 11, 1020, 
which she admitted to He in her hand writing. 

Q. And these words which I call your attention to down here- 


The Court: Let me see it. 

Whereupon the said letter, which is as follows, was excluded by 
the Court, to which action of the Court exception was noted: 


511 East Capitol Street, Washington, D. C. 

Dear Miss Alice: 

Miss Fields has a back rest ba.sk of me and I am attempting to 
write vou a short note it's pretty punk writing but I can't get is 
written any better, I got your letters and was sure glad to hear from 

I*am getting along fine and don’t feel any the worst for it ex¬ 
pedience. Miss Fields took the baby to a friend of here and I think 
if I leave it there for about 8 or 12 months it will be better for Walter 
and I and also the baby it has the best of care and the woman showed 
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Miss Fields the door when she offered to pay her. Miss Fields forgets 
the most important part of the whole thing the babv’s name Alice 
Elizabeth Weaver. There is had you name and fm glad of it. 
they added another to it when Miss hields took it to her friend tlicv 
call it Alice Justice. That's a beauty of a dress Miss Fields savs did 
they have any more in a 88 she would like to get one. The habv 
was born a 20 minutes of seven Monday, June 14, 1920. It weighed 
i pounds, and is real chubby and healthy I saw Walter today for 
the first time and believe me I was glad Miss Fields said‘vour 
28 room was real nice and so if I feel like leaving Walter about 
August I might come see vnu would vou like that* I like 
the other dress you sent me too. Miss Alice Miss Fields savs that a 
soft color of brown would do as well as the blue. Well I'll (-lose now 
with love from 

IvLTI I 

F. £C—M rite me a long letter I can read now. 

Q. Hid you cut write anv other letters to Mrs. Ilowe on the type¬ 
writer? ' * * 

: ^ Ui *l a moment. I object, if your Honor please. 
M hat diflerence does it make if she wrote a thousand letter's to some¬ 
one else? 

1 he Court: l do not see that it makes anv diflerence, unless there 
is something in the letters that makes a difference? 

Mr. Hawken: For this reason, if your Honor please—to show 
what is behind this prosecution. 

I he Court: As 1 said, it makes no difference what is behind this 
prosecution. The Government is behind it. that is all. 

^1*** Hawken: Hut if your Honor please, what is prompting it_ 

The Court: I do not care what is prompting it. The person who 
first brought this to the attention of the District Attorney may hat- 
the defendant as nobody in the world was ever bated, and may have 
no reason to do it. may he vicious, vindictive, unfair, and everything 
else. But it makes no difference. You know that as well as I do. 

Mr. Hawken: Hut if your Honor please- 

The Court: I won t argue it any more. 

Mr. Hawken: Mav l come to the bench? 

24 The Court: No. 

Mr. Hawken: r l hen I make an offer here. 

The Court. ^ ou can make it. and if it is an ofler to show what 
the motive, so-called, is behind this prosecution, unless it is somethin- 
that affects this witness as to her bias- 

Mr. Hawken: That is exactly it. but I have to do it step by step. 

The Court: It is not a question which has anything to do with 
the motive for the prosecution. But if vou sav that this witness has 
a motive to testify falsely, develop it. 

Mr. Hawken: That is all right, if your Honor please. I am try¬ 
ing to develop it. 

The Court: But you are asking who brought this case to the Grand 
Jury, or something- 
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Mr. Hawken: I never asked her any such question, Judge. 

The Court: It may be I am confused. At any rate, I sustain the 
objection. Go ahead and find out whether she has an animus. 

(The pending question was repeated bv the reporter as follows:) 

Q, Did you ever write anv other letters to Mrs. Howe on the type¬ 
writer? 


By Mr. Hawken: 

Q. When you went to Miss Fields’—where did you come from 
when you went there? 

Mr. Emerson: I object to it. Just a moment. 

Mr. Hawken: I am trying to develop this motive and the in¬ 
fluence that this girl has been under and why she is testifying here 
today, Judge—as we claim—falsely, and we must lav the founda¬ 
tion. 

The Court: What is the question? 

25 (The pending question was repeated by the reporter.) 

The Court: Now, who is Miss Fields? 

Mr. Hawken: Miss Fields is the nurse to whom- 

The Court: The objection is sustained. 

Mr. Hawken: Mv purpose, if vour Honor please- 

The Court: Make it to the reporter. 

Mr. Hawken: I think it is only fair that your Honor should hear 
what I have in mind. 

The Court: All right; come up here. 

(Whereupon Mr. Hawken and Mr. Emerson approached the bench 
and conferred with the Court, out of the hearing of the jury, as 
follows:) 

Mr. Hawken: I offer to prove, if your Honor please, that this girl 
was taken to Miss Fields about three weeks before the baby was born, 
and that Miss Fields then suggested that she could come in about 
two or three weeks later; that at that time this girl had, just before 
that, written all these letters expressing love for this man, that they 
were living happily together; that she went to Miss Fields, and she 
went there for the purpose of staying three weeks; that she wrote let¬ 
ters stating that she was sorry that the time had to be so long, that 
she wanted to go back to the farm; that then Miss Fields consulted 
her brother, Tom Fields, who is a lawyer and who served a term in 
the penitentiary; and then it was that this Miss Fields alienated the 
affections of his wife and wrote letters to the relatives of Mr. Weaver 
saying that there might be a prosecution; that then later she de¬ 
manded—that oil was discovered on their farm out there; that she 
thought they were millionaires, or going to be; that she demanded 
$5,000 of this man and he would not give it to her, and that then 
she took this girl to Maryland, and there the prosecution was 

26 had. 
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Now then, if your Honor please, we further offer to prove that 
on the very next day, or two days—three days after this babv 
was born Miss Fields, who had this girl under her influence, took 
the babv to New York and put it with a stranger, and that neither 

^ 1111 r ri f his family were able to find out 

where the babv was, and she refused to tell her. 

Now, it does seem to me that I have a right to show the influence 
that has been exerted over this girl, that it was her intention to return 
to the farm and to her husband after the three weeks had expired, 
that she wrote to that effect, and that she was lonesome for her hus¬ 
band. and the only person she was with was the woman who con¬ 
sulted the lawyer and then wrote letters of a threatening character, 
and then later made a demand for $r>,000. 

The Court: If M iss L ields goes on the witness stand you can ask 
her anything to show her bias. 

Mr. Ilawken: I know, but I have a right to show that this girl is 
under the influence of that woman. 

The Court: Oh, she might have been influenced to tell the truth 
as well as to lie. 

Mr. Hawken: Hut we have got to have both phases of it. 

The Court: If you can show that she is hypnotized and that she 
is here under that influence now, of course that would be one thing, 
hut that somebody said to her ‘ You ought not to stay the wife of 
this man; you ought to take the matter to the District Attorney”— 
suppose they did say that, what difference would it make? 

To which action of the Court, the defendant noted an exception. 

27 Q. Don’t answer this until objection is made. When you 

went to Miss Fields at ;>07 East Capitol Street, how long was 
it your intention to remain there? 

Mr. Emerson : I object. 

The Court: Same ruling and exception. 

Q. When did you go before the Grand Jury in Maryland? A. 1 
went in the summer of 1921. 

Q. Summer of 1921? A. Yes. 

Q. Did you not state there before the Grand Jury that your child 
was begotten on the 26th day of August, in the State of Maryland, 
and that you never had intercourse with Mr. Weaver in the District 
of Columbia? A. No. 

Q. You testified in Maryland? A. I testified, but I did not testifv 
to that lie. 

Witness testified that the particular act of intercourse referred to 
took place on or about the 10th and that the defendant had had 
intercourse with her so many times she couldn’t tell whether it was 
night time or day time. 

******* 

Q. And what time of day or night was it the day before his father 
died that this intercourse occurred? A. I told you I don’t know, it 
was so manv times. 
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Q. I know, but you remember this one day. You say it was the 
day before, and you cannot tell 11 s when it was, whether it was morn- 

ing, noon or night. A. Well, if you had somebody continually- 

Q. I am not arguing with you; I am just asking you a question. 
You cannot tel- us when it was—morning, noon or night? A. I 
was not always looking at the clock. I don’t know what time it was. 

******* 

Q, When did you learn that the Court action was going to 

28 happen? A. I didn’t learn it from anybody. 

Q. When did you first learn there was going to be a Court 

action? 

Mr. Emerson: I object to that, if your Honor please. 

The Court: The objection is sustained. 

Mr. Hawken: May we have an exception. 

The Court: Yes. 

Mr. Hawken: Don’t answer this until there is an opportunity 
given to object. Did Mrs. Fields tell you that she was going to 

demand money from Mr. Weaver- 

The Court: Now, Mr. Hawken- 

Mr. Hawken: Just a moment. I am going to prove it by Mr. 
Weaver anyway. 

The Court: You are asking for something Miss Fields told her. 
Mr. Hawken: If she told her. 

The Court: If she told her. 

Mr. Hawken: Yes; and if she didn’t pay she would- 

The Court: The objection is sustained, before the question goes 
any further. 

Mr. Hawken: Mav we have an exception. 

The Court: Yes. 

Q. It was a pretty sad household that day, wasn’t it, on the 10th, 
just the day before Mr. Weaver died? A. It wasn’t especially sad. 

Q. People were coming there? A. I will have to admit they 
worried, but they were not sad. 

Q. No one was sad there? A. There was only one sad person in 
the house. 

******* 

29 Q. Had Mrs. Howe and Mr. Ilowe come before this inter¬ 
course took place. A. Yes, sir. 

Q. About how long after thev were there did it take place? A. I 
don’t know; I didn’t measure the time. 

Q. You haven’t any idea ? A. They might have been there a day 
or a half day; I don’t know. 

The Witness further testified that the defendant never tried to 
have unnatural relations with her hut once. 

Thereupon the witness was asked when she was married to the 
defendant, Mr. Weaver, to which question objection was made and 

3—3997a 
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sustain anil exception noted. Counsel stating that fact of marriage 
was admissible in mitigation of the offense. 


J hereupon John J. Kind, a witness for the Government, was 
called and identified a birth record. \\ it ness stated that he was 
assistant chief of the Bureau of Vital Statistics of the Health De¬ 
partment and custodian of the birth records for the District of Co¬ 
lumbia: that he had produced a birth record which counsel for de¬ 
fendant admitted to he a birth record, properly produced. 


Thereupon Johx Thaddei s Actox, a witness for the Government 
was called and testified that his full name is John Thaddeus Acton, 
after which the following occurred: 


Q. And your residence is where? A. At the present time? 
Q. ^ es. A. 1227 12th Street, Southeast. 


Mr. ITawken: I object, if the Court please. 

The Court: Object to what. 

Mr. Ilawken: The address furnished here is 2287 Chester Street, 
Southeast. 

The Witnes: That is my sisters. 

Mr. Ilawken: John T. Acton? 

The Witness: That is not my address. 

Mr. Emerson: The witness is the father of the prosecuring 
80 witness, and 1 respectfully submit to you that no injustice can 
be done. 

The Court: Unless the defendant says he was misled by it. 
and if so, 1 will suspend and give an opportunity to make any inquire, 
or what not. 1 don t see why the thing cannot he made accurate, 

instead of raising these questions. J he objection is overruled. 

Mr. Ilawken: May we have an exception. 

The Court: Yes. 


The witness then was allowed to testify that he is the father of 
the prosecuting witness; that she was born March 14. 1907; that, 
her mothers name was Annie L. Lamar: that witness' birthplace was 
Maryland, and that the name of the doctor who was present at the 
birth of the prosecuting witness is Dr. Melov. 

Mr. Emerson: The record is offered in evidence. 

Mr. ITawken: I object to it. 

The Court: The objection is overruled. 

Mr. Hawken: May I examine the witness before it is offered? 

The Court: You may cross examine him when the time comes. 

Mr. ITawken: I thought he had finished. 

The Court: Xow they are offering this record in evidence. 

Mr. ITawken: And I object to it before having an opportunitv to 
cross examine the witness. 

The Court: Cross-examine him on what? He did not make the 
record. But you may go ahead, and I will save time. 

Mr. Ilawken: He said Ruth was born. I want to probe into that. 
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Bv Mr. Hawken: 

Q. How many children are you the father of? A. Six. 

31 Q. What are their names? A. The oldest one is- 

The Court: No; I will not bother with that. 

By the Court: 

Q. Were there twins born on the day Ruth was born? A. No, sir. 

Q. W as that the onlv child born to vou and vour wife that day? 
A. Yes, sir. ' 

The Court: I don't care whether there were fifty other children 
in the family. This testimony is that she was born March 14, 1907, 
and this testimony is perfectly conclusive. The father s testimony is 
the best evidence. I don't care whether this record is brought into 
the Court or not. It is not the best evidence. His evidence is the 
best evidence. 

Mr. Hawken: Can I probe whether he is accurate with reference 
to this matter? 

The Court: Accurate? 

Mr. Hawken: Yes, your Honor. 

Che Court: Oh, yes; so long as he has testified to that. 

Mr. Hawken: That was my point. 

The Court: But you asked how many children he had, and what 
each of their names were. 

Mr. Hawken: Then I want to know when they were born. Be¬ 
cause of these parents of the girl—I won’t sav what I am going to 
say to the jury later, but the very appearance of the girl there- 

By Mr. Hawken: 

Q. 1 his was the last child born? A. It was the last one, yes, 
the last child. 

32 Q. When was the last one before that born? A. Two years 
before she was. 

Q- \\ hat date? A. I couldn't tell you that. I will have to go 
and get the bide to tell you. I can tell you every one of the ages. 
It is right at my sister's. 

Q- How about the one before that; can you give me the birth 
of any child besides this one? A. The oldest boy was *20 years old. 

The Court: 

Q. Mr. Acton, before you came here, did you look into your fam¬ 
ily bible and refresh your recollection? A. No, sir. 

Q. How do you recollect it? A. Ruth was the last one, you see, 
and I remember that very well; she was the last child. I haven’t 
seen the bible at all. 
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By Mr. Ilawken: 

Q. But her age is the only one you can recall? A. I can 
give it to you at my sister's, at any time at all. I can give it all. 

Mr. Ilawken: I object to it. if your Honor please. 

The Court: The objection is overruled. 

Mr. Ilawken: May we have an exception? 

The Court: Yes. 

Mr. Ilawken: The objection 1 have to the record is that it does 
not give the name of the child. 

The Court: Maybe they had not named her yet. Some people 
fight over that for two or three months. The objection is overruled. 
Head the record. 

(The record was read by Mr. Emerson as follows:) 

33 Return of a Birth to the Health Officer, Washington, D. C. 

Date of Birth: March 14, 1907. 

Full name of father: John T. Acton. 

Pull name of mother: Annie L. Lamar Acton. 

Father’s birthplace: Charles County, Maryland. 

Mother’s birthplace (State or Countv) : Charles Countv, Mary¬ 
land. ‘ 

Was it male or female? Female. 

Was it white or colored? White. 

Number of children mother has given birth to, including present 
birth: Six. 

Residence at time of delivery: Good Hope, D. C. 

Fsual residence of mother: Good Hope, D. C. 

Mother's maiden name: Annie L. Lamar. 

Father's occupation : Lamp Lighter, D. C. 

Signature of medical attendant: Arthur X. Melov, M. D., Good 
Hope, D. C. 

By Mr. Ilawken : 

Q. W as Ruth named as soon as she was born? 

The Court: What difference docs it make. 

Mr. Ilawken: Because the law requires that the name of the child 
be gi\en, and you may look through that record, and you will 
find the names. 

The Court: It doesn't make any difference, except that somebody 
was negligent, if that is what the law is. 

Mr. Ilawken: You will see all through that record the names of 
the children. 

The Court: That makes no difference. 

Mr. Ilawken: There is a place in the record where the _ could 

be inserted. There is nothing before the Court. 

The Court: I thought there was. 
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34 Thereupon the witness Ruth Acton was recalled for fur¬ 

ther cross examination and denied that before September 10, 
1919 she had told the defendant that she loved him or that he had 
told her that he loved her; thereupon the witness was handed a 
letter which she acknowledged to have been written by her and asked 
if it did not refresh her recollection, which letter was offered in 
evidence and marked for identification Defendant's Exhibit No. 3, to 
the admision of which letter counsel for the Government objected on 
the ground that it referred to a time subsequent to September 10, 
1919 and as not referring to a time prior to the date alleged in the 
indictment. 


Whereupon the following occurred out of the hearing of the 
jury: 

Mr. Hawken: If your Honor please, as we conceive the law to 
be, all the evidence in the case is a matter solely and exclusively with 
the jury, and if this man married the girl in good faith after this 
alleged act, that is a matter that the jury have a right to know. In 
some jurisdictions, as I will show you by the authorities that I have 
here—and I desire to present them, because that is a very important 
matter to this defendant—they hold that it is a complete bar to the 
prosecution. Others hold that, it is admissible in evidence for such 
weight as the jury see tit to give it. 

The Court: Are those cases where the punishment is discretionary 
with the jury? 

Mr. Emerson: They are all seduction cases, if your Honor please. 

Mr. Hawken: Seduction and carnal knowledge. 

The Court: In the carnal knowledge cases which you speak of 
does the law leave it to the jury to say what the punishment shall 


be? 


;r> 


Mr. Hawken: No. But. if your Honor please, in those 
cases it is admissible in evidence, and it has been admitted in 
every one of the cases I can find. 

The Court: Admitted for what purpose? 

Mr. Hawken: Admitted just as same as the birth of the child. It 
is a matter that grows out of and is connected with the act that 
the defendant is charged with. In other words, in this case, if we 
were not permitted to show a valid marriage that gave the child a 
name. why. that is a fact that will weigh heavily against him. And 
vour Honor's comment to the jury—I do not know whether your 
Honor used the word “mitigating’’ or not, but if you did not use 
the word- 

The Court: That is what I meant—palliation. 

Mr. Hawken: That, under the Winston case, ought not to be 
considered. And that is why 1 rose to make the motion that a juror 
he withdrawn, in order to preserve my rights under the Winston 
case, because it is a matter wholly and solely in the discretion of the 
jury. Your Honor overrides that motion. 

The Court: Well, yes. 

Mr. Hawken: And your Honor will give me an exception. 

The Court: Yes. Now, he is charged with carnal knowl¬ 


edge 
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The Court: I would not admit the subsequent marriage for the 
purpose of showing, under similar circumstances, that it was an 
aggravation of the offense, but it is just as relevant to show that on 
the one side, to my mind, us to show it on the other side for the 
other purpose, namely, that it in some way or other wipes out the 

Mr. Hawken: That is not the point. The point is that it is a 
mitigating circumstance. I am going to raise that point, 
do and that it is a complete bar, for this reason. It is a fact 
that the jury ought to know with reference to this matter_ 

the Court: It would he like any other matter that would appeal 
to the jury’s sympathy. 11 

Mr. Ilawken: You can tell them that it is not a defense—I d . 
not say you can tell them, hut you mav tell them that. Of course 
I am going to raise the point that this is a bar. under these de¬ 
cisions, but even though you told them that was no defense, vet the 
decisions are that a marriage resulting from intercourse can lie’shown 
iu>t the same as the birth of the child, because if you do not show 
that, if your Honor please, then they have gone from September |n 
to June 14. and so far as the case would appear, this child was 
boin without a name, when the converse is true. 

Hie Court: The purpose of admitting the birth of the child is 
not on the same basis at all. 

Mr. Ilawken: It is an aggravating circumstance_ 

I he Court. No: it does not aggravate anvthing 

Mr. Hawken: There is one further thing I want to sav_ 

I he Court: I want to tell you why I admit the birth of the child. 

It is simply a matter of common observation of human affairs that 

innnilW''' 1 : ^ <S r' 1 ' 1 '- 1 ' 1 'V rt '. ake!i H iU ' e thereafter w ithin nine 
I . . -'ow, it a i hi 1<1 is horn it proves that somebody, not this 

defendant necessarily—1 always tell the jury it docs not prove that 
Ins defendant had the intercourse or that he is the father of the child 
hut it. proves conclusively that something took place nine inontl s 


The Court: That is the second point. Let me have the cases o i 
(he first point. 

, ^ Ir * Hawken: If your Honor please, before we got to that, 
i .. ‘V 11 £ oin E f° fr>’ to dispose of the whole thing at thi« time 

e ters and a I. Your Honor said something might 1^ shown com 
taming an admission which was contrary to something else—or con¬ 
tradictory. That is just exactly the purpose for whi.d, those letters 
ere offercl. because these letters-we might as well dispose of that 
hrst. I hese letters, if your Honor please, sav how she loves this man 
how sh e always loved this man. and that she is happier now than 
she ever was in her life and that he does everything he can for her. 
The idea, is this that that is contradictory of the testimony that she 

And ™ In" 1 ’ !° the °T 0< * ,hat she afraid of him. 

And in the letters further she says how she longs to go back where 
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Ke is, and sorry that she has to stay at Miss Fields for the three 
weeks—lonesome for him and wants to return. I say, if your Honor 
please, that that is contradictory of the testimony of the witness on 
direct examination, and it was for that purpose—and when your 
Ifonoi sa\s that an admission made later was admissible, it seemed to 
me that it fitted these letters exactly. That is the reason why I 
argue the letter proposition first. 

The Court! No; I mean an admission—for instance, suppose 

( \ 1 1 oil hi come along and say that the witness had said to 

him well, take this grand jury matter. I take it from your ques- 
tions, that you are going to claim, if you put anybody on m defense, 
that she, before the grand jury over in Maryland, testified a certain 
wav, which contradicts her testimony on the witness stand. 

Mr. Ilawken : Yes, if your Honor please. 

The Court: Well, that is comething that happened since the 10th 
of September, and is admissible if you can prove that, 

TS Mr. Ilawken: And th*se letters happened since the 10th of 

September, and show the state of mind, if your Honor please 

The Court: No; these letters relate to her feelings_ 

Mr. Hawken: Toward this defendant. 

The Court: Yes; and they have nothing to do with the case I 
do not care whether she is in love with him or hates him. So far as 
the question is concerned whether or not lie ha* intercourse with her 
in September, 1919, these do not help at all. Let us suppose she was 
in lo\e with him. Well, then, it was all the more likelv she would 
yield to him. Now, that has nothing to do with the ease. 

Mr. Hawken: But, if your Honor please, it seems that we have 
missed the point entirely. She has come upon this witness stand 
and she says this thing happened in the District of Columbia We 
say it did not happen in the District of Columbia. She goes along 
further and testifies that she was afraid of him, did not want to be 

near him, that he forced himself upon her, and then we have letters 
which she wrote- 

The Court: Subsequent to the 10th of September. 

Mr. Hawken: But she has testified that she was afraid of him be- 
fore September 10. 

The Court: What she says afterwards would not make anv differ¬ 
ence. 

Mr. Hawken: But then she writes letters which show that that 
cannot be true, because she says that she is lonesome for him and 
wants to go back to where he is. 

The Court. These were written after the 10th of Septem¬ 
ber. 

39 Mr Hawken: Suppose they wore, but they relate to a state 

of mind. As Mr. Idllard says, if those tilings had happened 
before September would this girl want to go back to the man that 
she was afraid of? 

The Court: She might have changed; 1 do not know. Well I 
will adhere to my ruling as to those letters. 

To which action of the Court the defendant noted an exception. 
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Thereupon the following letters were offered in evidence and ex¬ 
cluded by the Court and exceptions noted. 

Defendant s Exhibit No. 3. 

My Dear Alice: 

By vour letter you don't seem to know that Walter and I are mar¬ 
ried. Now if I did not care for him it would he different, but I love 
him and he me. So I consider that part settled. I was very much 
surprised at Vour question alxmt Walter threatening me I did not 
think you thought him that kind of a man. We had both agreed 
that when I was older we would be married but the not telling was 
my own fault and any girl who loved a man would have done the 
same in my place. It has turned out this way and I am happv, 
happier than I ever was before. I must sav I would be still happier 
if you look at it like mother and Cliff did. We were to see Miss 
Fields she was not surprised and .slid that she was very glad we 
were happy that God and human nature were companions that if 
we loved each other it is lovely, and I am sure I am happv and that 
I love him and also that Walter loves me. 

Truthfully 

RUTH. 

The following letter, marked Defendants Exhibit No. 4, was 
thereupon identified by the witness, ottered in evidence, excluded by 
the Court and exception allowed. 

Defendant s Exhibit No. 4. 

Dear Miss Alice: 

40 Received the letter and nightgown also the box tried my 

best to wear that little dress with the smocking and those 
booties but it s impossible I have them out every five minutes look¬ 
ing at them. The only thing I need now is a coat a cap for it. 

I knit a little sweater. You know I only spent ten out of my 

twenty don t you f I have < little banties the old bantie laid in 
with a setting hen and we didn’t know it so when the banties came 
out they come one at a time 1 kept them in the house till she 
hatches 7, believe me that’s some job. 

Me get our milk at the Government farm it’s lie a quart and 

good pure milk. It take- cash to clothe babies now. I think it will 

be more fun than a doll baby to get clothes for and when you come 
home you can help. W alter is on the floor cleaning out an iron pot 
to cook cornbeef and cabbage in. It’s so rainy he can't work outside 
so I make him work inside. I planted 2 rows of parsnips and cov¬ 
ered them some job. 

Didn t feel good last night and you bet when you don’t feel good 
Walter’s the one to have around. But he — the darndest fellow 
about baby clothes doesn t know a binder from a diaper. W alter 
got a pair of work shoes at college park for $5 his feet look like a 
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horse's they are so big but T guess they are the kind to have. The 
calf is getting along tine. Walter says you are Mrs. Alice not Miss 
Bruen is laying out here and he looks like a bear. Well I have 
run out of news will close with bushels of love. 

RUTH. 

P* Me is all right altlio he kicks sometimes to let me know 
he s there kicked just now. I guess he wants to send his love. 

Love and kisses. 

q , , . . Mrs. WEAVER, 

opot says to remember him. 

41 The following letter, ma/ked defendant’s exhibit No. 5 
was thereupon identified by the witness, offered in evidence’ 
excluded by the Court and exception allowed. 


(Defendant’s Exhibit No. 5.. 

Before you read this I want you to promise to write me one a 9 
long. 

-p. Af . Beltsville, Md., Box 27. 

Dear Miss Alice: 

Sunday afternoon, “Grandpap has gone to Laurel so I had to 
wash the dishes. It’s a pretty tiresome job because I am not much 
on standing up. V alter is out in the yard talking to a man who has 
a horse and colt he wants 50 dollars for the horse Walter says if lie 
had the money he would buy it as the horse is worth $50 Grand- 
pap went to Laurel yesterday eve. Mr. Jones looked in his room 
this morning and he was in bed told Mr. Jones to talk low that he 
might wake us and gave him something to drink. When we got up 
lie had gone to Laurel again he will be back tonight I suppose as 
diunk a» the dickens. I oor old Grandpap. I expect my chickens 
to hatch the first of this week hope they turn out good. Gran- 
mother is setting out in the yard on 18 eggs. Walter needs about 
20 of those blue shirts I wonder could you get him 2 to wear to New 
York white shirts get so dirty and besides Cliff needs them for work. 
If you could get them send them to Beltsville. There is a nest of 
Bluebirds by the kitchen door in the Lokus tree. We were looking 
. _ es they are pretty full so if everything goes along all 

light well have plenty of preserves. This is pretty bad writing but 
1 can tell you more when I am not thinking about my w’riting. 
Miss Fields has fixed mv room for me she told Walter it was in 
w hite. V alter said that Toots keeps looking for me and that 
42 mama says she thinks it would do her good to see me. I 
wish Walter and I had a Victrola. It would he nice for me 
when he goes to the city. Mama sent me one of those oranges you 
brought from New’ York I would like about a dozen more like them 
my! but they were good. Can't get any candy in the country so I 
have to wait till Walter goes to town then so we can’t afford to buy 

4—399 i a 
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much sweets. Haven’t had a letter from you since you sent me the 
nightgown I wish you would write a lot because we don’t have any 
visitors Walter is sticking to the farm job alright and I love it I 
have planted 7 rows of beans and covered them and covered 4 that 
Walter planted I like to work outdoors a lot better than inside. I 
told you about the baby’s sweater didn’t I ? Well 1 have run out of 
news write soon and with lots of love and kisses. 

KI TH. Mrs. W. W. W. 

P. S.—When does the bond vou gave me begin to pav? 

Mrs. W. W. WEAVER. 

By Bv. 

The following letters, marked Defendant’s Exhibits Nos. 6 and 7 
were thereupon identitied by the witness, offered in evidence and ex¬ 
cluded by the Court and exception allowed: 

Defendant’s Exhibit NO. 0. 


Dear Miss Alice: 


507 East Cap. St., Wash. D. C. 


1 received your letter certainly was glad to hear from you. This 
school that I was talking about is St. Sealya’s Academy on the cor¬ 
ner of 6th and East Capitol for day pupiis. 1 would love to come 
to New ^ ork but the discharge that comes from a confinement case 
is sill on me and Miss I* ields save it should have left me *2 or •> weeks 
ago and if 1 come to New ^ ork 1 would have to come now 
43 as 1 could not travel when mv mensaration comes on. I 
don't think you would take the responsibility of having me 
in New ^ ork during my menstrual period. ()f course I would love 
to come but I have Jon't the right thing so far and I don’t want 
to make a misstep now as I might be sorry for it later. Now if you 
would send the money to me I can keep it and get things I need. 
It isn’t very long until you will be home and I think it would be 
I otter for me to go with Miss I 4 ields to the country for I could enjoy 
mvelf and save the money too I can play some small pieces on the 
piano I haven’t learned to beat time yet but 1 will get to that after 
T can read notes. Cliff and Walt were by tbis morning on way to 
farm brought 4 <jts. of Ijorries that the mill people picked yester¬ 
day. Miss Fields took Jean and I to the country and we had a very 
nice time it s a cute place Clill was out there to measure the screen 
for norch he will paint house also. We had a nice ear 5 passenger 
buick Cliff came in along with us W’ill close with lots of love. 

RUTH. 

P. B.—I am sorrv I can’t come to New York but to make a misstep 
now would be terrible. 

Love and kisses. 

RUTH. 
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Defendant s Exhibit No. 7. 


Dear Miss Alice: 

I received your registered letter also the note I haven t had a 
chance to write to you as Miss fields and I have been taking care ot 
Mrs. Craig’s two children while she went to meet her husband at 
New York 1 took the children two the country and yesterday 1 took 
them too the movies. They have gone home now. Miss Fields 
iid's some more schools that are as reasonable as St. Cecilas. 
41 There was a sister here yesterday to see Miss Fields and she 
is go- to send for some catalougs of different reasonable school- 
I would write this better but l have to go out for Miss Fields and 
want to take this with me. Will stop now with love and kisses. 


(X 

( 


X) 

) 


(. smuches ) 


RUTH. 


(Speecial Mention.) 

P. S.—Those were dear hankys I love them. 


RUTH. 


Mr. Ilawken: And these letters were written between September 
10. 1011) and July, 1020; isn’t that a fact? A. Yes, sir. 

The witness further testified that Mr. Weaver’s father died in the 
second story front room: that people were going in and out of that 
room all the time; that Miss Alice was waiting on defendant s father 
while witness helped his wife wait on him; that the wife of defen¬ 
dant’s father is aged, but not infirm; that on the day the intercourse 
with the defendant took place she was in the room with the defendant 
about twenty minutes; that the door was only partially closed; that 
it was in the daytime when it happened. Witness further testified 
that she was between S and t) years old when the defendant had 
unnatural intercourse with her; that it happened in an automobile 
in the broad daylight on a road leading to the farm of the defendant; 
that the brother of defendant was in the farm house when they got 
there: that his brother was on the farm; that she saw the brother 
several times that day, but can’t say whether in the house or on the 
farm. 


Bv Mr. Hawken: 

Q. What did you go out there to do? A. I went out there with 
him. 

45 Q. For what purpose? A. For the purpose that we always 

went for. 

Q. How often did you go out to the farm? A. When he took me. 

Witness further stated that she went before the Grand jury at 
Marlboro in 1921; that she had the defendant indicted down there. 


28 WALTER W. WEAVER VS. THE UNITED STATES. 

The F CWTW *T*V. a " '! lis is " nd ” ",y objection, 
ne uourt. That doesn t make any difference I will toll 

jun- to disregard it. He might have been indicted 50 tiin” ^ 
thought you were coming to a date 1 

i It" “ 5Jf» 22 **- * y ° u n ““ r *—• 

By Mr. Hawken: 

" ,ey ““ m n <" i-™" j 

fts s jsS&asy* *• *-" 

i«»«i ’ ,n i' 

Bv Mr. Hawken: 

s£p:£3“rES ! :* ; " ;: »"•» 

Q. $o000 now? A. Positively not. ‘ 

* “fisss ss 

co ”v*?« s ^ 

thau, wall g r !S er (0S,1 ' ied ,im ' her thlM w “ on June 14. 1020; 
Q. And where is it. 

The Court °TI,c!?•" *.object, if your Honor please 

lne unnt. Hie objection is sustained. 1 

Mr. Hawken: May we have an exception. 

1 he Court: Yes. 

this man came 11*ore^t<>i'ai!< 1 ^/i^c^*1'j,'|nJ aIiri*<|!eIJI'ui'lod'tlie 1 Vdlild? 

a n,on,e nt. 1 object, 
rhe ( ourt: The same ruling. 

The?oui €n Yet IaV h “' e ^ exce P tion - 

«^S5, 

«i ZSfJ’C; 

47 ■ •"”» - *► 
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That she is a physician and has been engaged in the practice of her 
profession for 32 years; that she is acquainted with Ruth Acton, 
the prosecuting witness and that she had occasion to treat her in the 
latter part of April or May, 1913; that she treated her first at her 
office and the other times at 3217 13th Street, N. \V.; that she made a 
physical examination. 

Counsel for the defendant objected to the foregoing testimony, 

as being too remote which objection was overruled and execution 
noted. 1 

The witness then stated that the hvmcn of the said Ruth Acton 
was ruptured. 

On cross examination the witness testified that the hymen may be 
ruptured by striking some object, or as the result of a kick, if severe. 


Mrs. Elizabeth M. Craig, a witness for the prosecution, testified 
as follows: 

Th a f she li\es at 20/ 14* j Street, Northeast; that she is acquainted 
with the piosecuting witness, Ruth Acton; that she had occasion to 
see her during the month of .June, 1920, at the home of Miss Mar¬ 
garet B. Fields; that she was present at the birth of the child born 
to the prosecuting witness; that while she was at Miss Fields’ resi¬ 
dence she had occasion to see the defendant when lie came to see the 
prosecuting witness; that she had a conversation with the defendant. 

Q. Give the conversation? A. I did not at that time know Mr. 
^ eaver. I had assisted there and was relieving Miss Fields 
48 there at that time. She was at work. This gentleman came 
to the door, and 1 answered the door and he asked whether 
he might see Ruth. 1 said Miss fields was the chief in the case, and 
being the chief, she had given instructions that she could not see 
anybody, and he could not sec her. He said he was her husband. 
I said, “I still have orders to let no one see her/’ 

Q Did he sav anything with reference to your husband? A. No. 

Q. At any time did he say anything-- A. I don’t know that 

he knew who I was. 


Witness further testified that on another occasion the defendant 
came to the home of the witness and stated that he wished to see her 
husband to have him persuade Miss Fields not to notify the child’s 
relatives about what had happened; about the birth of Ruth’s babv. 

•7 

On cross examination the witness was asked: 

Q. He said that Miss Fields had threatened that she was going to 
notifv the father? A. No, no. 

Q.^What? A. No. 

M itness stated that she could not give the exact w’ords of the de¬ 
fendant after two years; that she could not give the exact date of the 
visit, but believes it was after the middle of Julv. 

Q. Well, did the mother remain there after the baby had pone? 

Mr. Emerson: Just a moment. I object, if your Honor please. 
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Tlic Court: The objection is sustained. 

Mi\ Haw-ken; He has gone into it on direct examination 
1 lie Court: It is merely a question of fixing time. It is en- 
irelx immaterial how long the baby stayed there, so far as Mrs 

Craig s testimony is concerned. She has testified to two conversations'. 
Mr. Hawken: All right, I will drop it. 

The Court: If you have any doubt as to the time of those con¬ 
versations I will admit it. 

Mr. Hawken: It is for the purpose of getting at the faets. 

I he Court: It is wasting time. 

um ’ y, a " k( * n \ * <‘xeept to your Honor’s remarks. 

1 he Court: Aou may have an exception; you may except all vou 
want to, hut don t waste any more time. 

Q. Did he come to your house twice? 

The Court: No: to the other place once and to her house once 
^ow, fix the occasion and don t ask a blind occasion. 

.l.a'. " h >" ! ,C £""‘‘ . lo • vour ««* Oie wife at Miss Fields at 

that time : A. ^ es, sir. 

J| a '\ken : May I come to the bench, vour Honor. 

I he Court: A es. 

The following took place at the bench. 

Mr Hawken : If your Honor please. I have a verv important dutv 
to pel form in t his case. I am trying to perform it in mv own limited 
vay- I am asking uuwtions. and 1 may be asking blind m.cstions 

hut please don t show anger and impatience here. You are hurtiim 
this man s case. ^ 

The Court: No. 

Mr Hawken: Indeed, you are. I am afraid to ask .nics 
»>u tions because of your attitude. 

The Court: You do not need lo he afraid, but here is 
woman who says there was a conversation at. one bouse on one dav 
and a conversation at another house on another dav. and each of 
those occasions the defendant came and spoke to her.'and vou asked 
a question, when lie called on you. w here was Miss Acton 1 ' 

Mr. Hawken : I had been asking her straight along. 

1 he Court: I know, hut called on her where? 

Mr. Hawdven: I eould fix it. It was not necessary for vou to sav 
anything about a blind question. * * * 

The Court: Well, go ahead and I will hereafter. 

By Mr. Hawken: 

Q.Now, Mrs. Craig, with reference to the time that Mr Weaver 
wShe^eF A xT didn '' 1,6 ask - " hfn he ‘here, if his wife 
Q. What / A. No. 

Q. You are quite sure of that; had his wife been there at vour 
house that day. A. I don't remember; I couldn’t say. 
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Q. Had she been staying here—that is the point—any length of 
time at all? A. I couldn't say. 

Q. ^ ou don’t recall whether his wife stayed at your house? A. I 
have an indistinct recollection about that time. I couldn’t say 
positively the date she was there. 

Q- Hut there was a time when she stayed at your house 
for a short period? A. You mean at any time? 

Q. Yes. A. Yes, sir. 

Thereupon Margaret F. Fields, a witness called on behalf of the 
prosecution, testified as follows: 

That her full name is Margaret B. Fields; that her residence is 
o()7 Fast Capitol Street; that she is a registered nurse and office as¬ 
sistant, and employed in a physician's office; that she graduated in 
1893; that she is acquainted with the defendant, Walter W. Weaver, 
and has known him since childhood; that they are from the same 
home town; that she knows all the members of defendant’s family; 
that she became acquainted with Ruth Acton when she was four and 
a half years old; that she met her through Mrs. Howe, who was then 
Miss Weaver, sister of the defendant; that she is acquainted with 
the father of Ruth Acton; that Ruth’s mother is dead and she never 
knew her; that she was at the Weaver household at 3217 13th Street, 
X. W.; that she recalled the date of the death of the defendant's 
father, which was, to the best of her recollection, the lltli of Sep¬ 
tember; that she was at the house the day before his death; that she 
saw Ruth Acton at the house; that she saw the defendant there; that 
the defendant and Ruth were both in the fathers room; that witness 
was there attending to defendant’s father as vou would any man 
in a dying condition; that in the month of June, 1920, she had 
occasion to see Ruth Acton; that the prosecuting witness (‘amt* to her 
house on the 9th of June; that the defendant was there several times 
before; that defendant brought the prosecuting witness to 
**— witness house in a pregnant condition; that the baby w r as 
born on the 14th; that the prosecuting witness came to her 
with pains and all the things that go with it; that she was not strong 
and not well and for that reason witness kept her. 

Mr. Haw ken: Just a moment. She has answered the question 
and is volunteering all this other. 

a\ . ti iI vi. out e\ ei willing after “She came to my 
house on the 9th of June.” 

Witness further testified that after the birth of the child, the de¬ 
fendant came to her home and stated that he had gotten Ruth to 
promise him to swear that a soldier whom she did not know* was 
responsible for her condition and not he, the defendant; that when 
defendant first came he told witness that he had gotten her into the 
trouble and had married her and that she was pregnant. 

Under cross-examination the following occurred: 

Q. Do I understand you to say that Mr. Weaver came alone and 
told \ ou that Ruth was in the family way, and then later on brought 
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Ruth there? A. lie euine to my office with the child outside in front 
of my office. 


Mr. Hawken: Just kindly answer the question. 

Mr. Lmerson: I object to the question, if your Honor please. 
The Court : The objection, is sustained. If you want to find out 
_ _ _ is, don't state your understanding of it. 

Mr. Hawken: I am asking if she stated so and so. 

The Court: No. 

Mr. Hawken: I will change the form of it. 
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Q. Didn’t Mr. Weaver, at least three weeks before the child 
was born, bring his wife to you at oil—oil, or 507, which 
was it? A. 507 is my residence, at oil, my office. 

Q’ Isn t that a fact ? A. It isn t a fact that it was three weeks 
before. It was the latter part of April, or at least the first part of 
Ma\ that he brought the child to my house, hut he came to my office 
alone. My house and office,—there is one house between. 

Q. And he engaged you to look after the girl during the confine¬ 
ment, didn’t he? A. I beg pardon, he didn’t; he didn’t come with 
that purpose. 

Q And didn’t you fix up a little white room for her? A. He did 
not: no direct provision. 

Q- ^ were not averse to taking care of the child were vou? 

» * 


Mr. Rmerson: Just a moment. I object, your Honor. 
The Court: Obje ction is sustained. 

Mr. Hawken: Mav we have an exception 
The Court: Yes. * 


Q. And when Mr. Weaver came to you and told you that he and 
Ruth were married. Ruth was with him, wasn’t she? A. She was 
not. I. will tell you later, it you want mo to. She was outside. 

Q. Now isn t it a fact that she was present and that vou 
said you were happy they were married, and that God and human 
nature were companions? A. That is not true. 

Q. Did Mr. \Y eaver bring the girl to your office about three weeks 
before she came there on June 9th? A. He did not. 

« r >4 Q. I beg pardon. A. He did not. 


* * * * * * * 

Q. How long did he stay there, please? A. You are confusing 
me. Are you speaking of when the man came to mv place of em¬ 
ployment. or when he came over to my place, to my home? 

Q. No; when he brought the girl there in April,*’ or May. You 
said that he brought her there to tell you that he had married her 

and I.asked vou- 

% 

The* Court: Just a moment. Don't snv what Miss Fields said 
Mr. Hawken: All right. 

.J l l e Court: Our recollections will differ about that. Now, if vou 
will fix the time. 
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H flw £ en: I did fix April or May. There can’t be any ques¬ 
tion about that. J ^ 

The W it ness: The only thing you are confusing me about is 507 
and oil. 

The Court: Certainly. She has said over and over again that 
sne had a house and an oil ice, and you are constantly getting those 
things mixed lip. Aon come to the bench here and ask me not 

o say these things; but 1 cannot help it. I am responsible that 
this case is tried right. 

mV Miuvken : A our manner is certainly intimidating me. 

...... ie (ourt: .Vou are more modest tlian I thought you were 

Uill you permit me to sav what I want to say. If you will listen 
to the testimony, this witness says she has an office and a house 

a i ,saw defendant at one place, and then at the 
oo other place. Then don’t ask her, when you saw him, what 
did he say t \\ hv can t you say, when vou saw him at your 
house, or your office? Naturally the witness says she is confused. 

Mr Hawken (addressing the reporter): Will vou read the ques¬ 
tion back there? ^ 

The Court: No; ask her a question. 

Q. I ask you this question. Didn't you testify a few moments 
ago that Mr. Weaver brought his wife to your house? A. I did. 

Q. And I asked you why he brought her there. 

Mr. Emerson: I object. 

Q And didn’t you say that he brought her there for the purpose 
of telling you that he had married her? Isn’t that a fact? A He 
came to my office; not to my house. 511 East Capitol is confused 
again with 507. The girl didn’t come. 

Q. When he brought the girl in April or May to vour house 
did he say why he brought her there? A. Why, yes. ‘ 

Q. Why did he say lie brought her there? ‘ A. lie said that he 
came with a message from his mother; the old lady wished to see 
me. That was the message he had. 

Q. And did Ruth come into the house? A. I took here into the 
house. She was sitting in the car. When I went from the office 
I asked her in, and told her to go in. ’ 

Q- And when she came to vour house in dune, dal she come 
alone, or did the defendant bring her there? A. When she came 
to my house to stay? 

Q- A es. A. The defendant brought her there in the auto¬ 
mobile. 

Q. And when she came, it was understood she was to remain the 
full three weeks? A. It was not; there was no understanding as to 
anv time. 

Q. I will show you this letter- 

The Court: Before we go any further on that line, what differ¬ 
ence does it make what was understood as to the length of time 
wdiieh she was to stay at Miss Fields’ house? 

5—3997a 
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Mr. Hawken: It makes this difference, if your Honor please, that 
this defendant, as we contend, and as our evidence will show—I 
hate to state this in the presence of this witness. 

The Court: V ou do not need to. Come up here and state it 
to me. 

(Counsel for tin* respective part its procedeed to the bench, where 
the following took place out of the hearing of the jury.) 

Mr. Hawken: 1 shall at some time during the course of the trial, 
if your Honor please, ask you to tell the jury that they are not 
to regard your Honors comments to me. ^ on do get so man, 
Judge. 

The Court: You come up here anti tell me not to he quite so 
impatient, and to suggest to you certain things, which I did sug¬ 
gest— 

Mr. Hawken: I did not ask you to suggest anything to me. 

I he Court: Well, to suggest the objection that I had to your 
getting mad. I did, and you did not take it. Of course, I have 
tried cases, and I know that you cannot sit there, anxious 
• >< about your case, and see these things from the same point 
of view that I can. I used to make mistakes. Hut take it 
in this very instance. I gave you a hint and you could not take 
it. Miss fields testified, as I said before, that she had an office and 
that she had a house and that she saw the defendant at one place 
and saw him at the other. You saw “When you saw the defendant, 
did he tell vou whv he came there?’’ 

Mr. Hawken: That has passed long ago. 

I he Court: I know it has, hut you are criticising me in a friendly 
way. for my impatience. 

Mr. Hawken: You never get mad with counsel on the other side, 
hut you always get mad at me. 

The Court: Hut la* always takes my hint. 

Mr. Hawken: The other lawyers say the same thing. You treat 
everybody the same way. You do not mean to do it. and do not 
realize it. 

I he Court: I do not mean to do it. Ho not make any mistake, 
l et anybody read what I have said here, and if he thinks I did not 
mean to say what I said, he is mistaken. 

I.et us get down to this. If you will keep in mind the testimony, 
as I am trying to do. and not ask a question when the witness says 
she is confused—and she was perfectly right in saying so. We have 
wasted a lot of time. \ on are just killing time in this cross exami¬ 
nation. 

Mr. Hawken: No, 1 am not. either. You are killing it. I just 
asked her mv question and she said it was not so. I propose to show 
her a letter to prove that it is so. 

The Court: It is surely a collateral matter. 

Mr. Emerson: Absolutely, if your Honor please. 

I he Court: 5 ou cannot cross examine a witness about 
58 everything. 

Mr. Hawken: This is the crux of this case. This woman 
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alienated this girl’s affections from this man, and I will follow it up 
by what I show. 

The Court: Show it. 

Mr. Hawken; After this man goes to the gallows? 

The Court: He has not gone yet. 

Mr. Hawken: I have the right of cross-examination. If you are 
going to cut me off in my opening statement and everything else, I 
can get no trial before this Court. 

1 he Court: Not on a collateral matter. If you will tell me what 
the significance of this is- 

Mr. Hawken: It is to show, step by step, that this girl was taken 
there by the husband; that this woman threw a scare into her. She 
was taken for the purpose of staying three weeks; that in the mean¬ 
time this woman told her that it was a crime, that she consulted a 
lawyer and told him that she could not go back with him, and then 
finally, when he would not fall for that, then she demanded this 
money, and when lie would not pay it. then she took this girl to the 
District Attorney. 

The Court: You may show that. 

Mr. Hawken: It is just one step at a time. 

The Court: 1 *do not want to have this thing started off and get 
into a tangled skein where I will again lose mv patience in trying to 
get it untangled. If you are going to show that, in good faith, go 
to it. because it shows prejudice. 

(Counsel resumed their seats at the counsel table, and the follow¬ 
ing proceedings took place within the bearing of the jury.) 

»>9 Mr. Hawken: In view of the fact that the other stenog¬ 

rapher has gone, may 1 just go over one or two questions. 

The Court: Yes. 


Q- A on say it is not a fact that Mr. Weaver engaged you to take 
care of bis wife during confinement and to keep her at your place 
for three weeks? A. Three weeks? No, sir. Absolutely not. 
There was no time set. I am a trained nurse. How would I know 
that she was going to be well in three weeks, six weeks, or ten months? 

Q. Was it understood that she was to return to the farm at the 
expiration of three weeks? A. Absolutely no knowledge of that. 

Q. W bat? A. I had no knowledge of that. 

Q. Is this your writing? A. Yes, sir. There was talk of what 
was to be done and what was not. 

Q. I notice that this letter savs, ‘*1 will stop long enough to write a 
line”- 


The Court: Is there anything there that has a bearing on this 
question? 

Mr. Hawken: Yes. I thought your Honor read it at the bench. 

“She is doing well, is normal, and I do not look for any compli¬ 
cations, and think she will be strong enough to leave here when her 
three weeks are up.” 

Q. What did you mean by that? A. Purely my own statement; 
nothing of theirs whatever, Usually a woman is up and around 
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8f,er Ton~„.. A ” V WOn “ n sl '° uId bf " el1 in ‘hree weeks, from 

60 no?ab™ 1ea!r P ' im ° ? ' did not ' Shc "as 

Q. A time came when she was able to leave, did it not 1 ' V Well 
here may have I,eon; yes. There were circumstance",, her eond l 
(ion She was never strong. She did not seen, to be well. 

). ou sa *\ \ n ^ Uii letf er that her condition is normal that die is 
fining hue and her condition is normal. A. The fever was down 
if you want me to state what was the trouble with her. 

Q. lou have stated that her condition was normal. A. Yes, sir. 

By the Court: 

Q. \\ hat did von mean bv that 9 Tell the i.irr \ t 

glad to tell you. gentlemen. * JUr> ‘ A 1 am ver * v 

The Conr't en Wh'n ha J ^ "‘“'T hy “ normal ” no " . .vour Honor, 
ine uourt. \\ hat she means by “normal.” 

TlP'f " ‘ ( r e j : The conditions following the birth were abnormal 
The ever had subsided. She had a fever. She had a disehXe 
and the discharge ran through the entire summer • I was no ten 

l\ y ‘ T 'l blrth ; h " ns '•««* «• other conditions— ^ 101 Cn ’ 

i>Ir. Haw ken: Just a moment. 

The Witness: I want to make it plain, 
tb it F ‘ r i f " j'.' r<,|v “ no| 'n.al condition could not refer to all 

!K'w.u.X£ri."'“ N » .- 1 ™.. &?' 

The Court: ^ on asked the witness, or I did, and I had a ritdit t« 
know, what she meant by the use of the word “normal ” ^ 

Air. iiawken : Yes, sir. 

bl I he ( ourt: Then she said what she meant bv it 

Air. Iiawken: I submit that she ought not’to be allowed 

“normal” 1 We l pU ‘i volun,i "' v '^'hnony, when the word is 
m. n , o know what a normal condition is. 

co„«o;;:s„d“i, m '~ . . . «><""««"»™«i 

Mr. Hawken: I will pt.s- it. J.i.lge. I will leave it to the iurv 

ve/ "k k, C?S f ur, 1 l ' er ,os ' i,i< ' ,l ‘hat she lirst saw Mr (irant the law 
>er. probably the latter part of .Inly; that it was not a fact that she 
consulted her brother. Ton, Fields; that she mav have toM Mr* 

\\ eaver that the marriage was illegal: that she did tell his sister. “ 

close ,I ^ i \ 'I'donYrei dlll *r ovo !; v h;’d. v ought to be careful and keep 
cto^e. A. don t lemember it. in that sense of the word Yon 

have confused me again on that. I remember telling the sister—the 
sister writing me that she was afraid of liuth " astei—the 

mit it y ° U ,hC IC,,C *' A ‘ “ I>ro,e( '*ion of the child.” I ad- 

„ t Q '. i nforl , n , f(l lc P all .v.” So. therefore, von had consulted 

need t e * i t! 1< 11 , ? < • V0U ,hl ? marriage was illegal? A. He did not 

need to tell me. I went to him because I knew it was iliegal. 
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Q. If you knew it beforehand, why did you go to him? A. May 
I tell your Honor about it. I can’t answer it by yes or no. 

Q. ^ ou have been asked why. 

The Court: You may give whatever reasons you have. You have 
been asked what your reasons were. 

Mr. Hawken: 1 would like to hear my question read. 

b2 (The question referred to was thereupon read by the re¬ 

porter as above recorded.) 

Mr. Hawken: I did not ask for anv reasons. 

Q. A\ hy did you go to him? A. I will go back to the first day. 

The Court: Tell the jury. 

Mr. Hawken: Just a moment, if your Honor please. 

The Court: You, just a moment. 

^ on have been asked why you went to a lawyer. Tell the jury 
"hat reasons you had for going to the lawyer. They were in your 
own mind at the time. 

Mr. Hawken: Just a moment, if your Honor please. May I just 
add a second- 

The Court: No. The question is going to be answered or with¬ 
drawn, one of the two. 

Mr. Hawken: She said that she knew it. 

The Court: Read the question, please. 

(The question referred to was thereupon read by the reporter as 
above recorded.) 

Mr. Hawken: I withdraw it. 

Q. Were you sending legal advice with reference to the legality 
of the marriage? You can certainly answer that yes or no. A. It 
was in the interest of the child, yes. 

Q. And Mr. Weaver. You talked with Mr. Weaver before that 
time, did you not? A. Several times. 

Q. And he told you that he had gone to lawyers, two lawyers, and 
they told him that it was a legal marriage? A. lie" did not. 
<33 Q. Then, what did you mean by “my information does 

not tally with that given to W”? A. May I go back to the 
first question. 

Q. No. 

The Court: You are not going to ask questions and then shut the 
witness off. Go on and tell, Miss Fields—or withdraw the question. 

Mr. Hawken: No, I will not withdraw it. 

The Court: 1 will order you to your seat if you do not let me have 
this thing as it should be. 

Answer the question. 

If you want it answered, it has to be answered. I- you do not; 
withdraw it. 

Mr. Hawken: I withdraw it. 

The Court: Very well. 




38 


WALTER W. WEAVER VS. THE UNITED STATES. 


Q. Did you write that (showing a paper to the witness) ? A. Pos¬ 
sibly. I am no lawyer. That is mv writing; yes. sir. 

Q. What became of the baby? 

Mr. Emerson: Just a moment. I object, if your Honor please. 

What difference does it make, what became of the babv? 

_ 7 * 

The Court: I do not see what diff erence it makes. 

Q. Did not Mr. Weaver come to you and demand to know what 
you had done with the baby? A. He certainly did not. They all 
knew where 1 took the habv. 


Q. How long after the baby was born was it that you took it away. 

A. It was a little less than a week old. It was a week old 
H4 practically. 

Q. Did you tell Mr. Weaver or any member of his family 
that you were going to take the baby away, before you did it? A. 1 
told them where I was going to take it. 

Q. Whom did you tell? A. The mother. I got a cab and went 

to her house on the 10th dav of June; ves. 

• • «• • 

Q. Did Miss Alice write to vnu and ask von the name of the 
partv who had the babv. and did von not write that in answer to 
her. and refuse to give her the name? A. 1 did, but 1 had already 
seen her in New York and told her where it was. She did not have 
the address. 

Q. Is it not a fact that you would not let the child go back to 
him? A. He never asked me for it. You spoke of the child. Then* 
are two children. There is a thii teen-year-old girl and a little baby. 

Q. Is it not a fact that you would not let the wife go back to 
him? A. No. 1 refused to let her go back under circumstances. 
1 would have to go back to the tirst day again. Judge. 

Q. Mr. Weaver came to the house while the wife was there, did 
he not? A. He came. 

Q. Practicallv everv dav. did he not? A. He list'd to come three 
or four times a day. whenever he pleased. 

Q. On one day in July, after the date of this letter, when Mr. 
Weaver was taking you out to that shack in the country, did 
6*> you not tell Mr. Weaver that he could be prosecuted for 
carnal knowledge? A. Absolutely no. 

Q. And did you not tell him that unless he paid you $.*»,()()!). part 
of which was to go to Ruth- A. Absolutely no. 

Q. —that you would see that he was indicted, or take Ruth before 
the District Attornev at Marlboro? A. I mentioned nothing of the 
kind. 

Thereupon the Government rested. 

Thereupon Newman (1. Dudrow, a witness on behalf of the de¬ 
fendant. testified as follows: 

That he lives at llyattsville. Maryland, and is a banker, a farmer 
and a merchant; that he was a member of the Grand Jury of Prince 
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George County, Maryland, April Term, 1921; that he remembers 
mith Acton; that he remembers that she testified before the Grand 
Jury at said term as follows: “That her child was begotten on the 
J)th day of August, in the State of Maryland, and that she never 
had inteicourse with Mr. Weaver in the district of Columbia.” 

On cross examination the witness testified that he has discussed 
the case with other members of the Grand .Jurv since the testimonv 
was given, with persons who know Mr. Weaver, with Mr. Weaver him¬ 
self and also with Mr. Weaver’s attorney in Maryland Mr .1 How¬ 
ard Duckett. 

Q. Now, what was it Mr. Hawken asked you a moment ago and 
m response to which von said Ruth Acton testified the same wav be¬ 
fore the Grand Jury? 


Mr. Hawken: I don’t think that is proper. 

> n*e Court: I think that is proper cross examination. 

b<> The Witness: You want me to repeat the question that Mr. 

TTawken gave me? 

Q. A es. A. 1 don’t know as I could repeat it word for word 
but in part- 


Q What was the substance of it? A. Did she 
child was begotten on August 2<>th al Beltsville. 

Q. W T hat. else, if anything? A. That is about 
what he asked me. 


testify that the 
the substance of 


Q. And that was the question that you intended to answer, when 
vou answered that she had testified to that in the State of Maryland? 
1 hink carefully, please sir. 


Mr. Hawken: I don't think counsel ought to admonish the wit¬ 
ness. 

The Court : No. 

Mr. Emerson: I beg vour Honor’s pardon, but 1 wanted the wit¬ 
ness to be positive. I don t want to be continually going over this 
thing. 


Q. Ha\e you given us all of the substance of the question which 
vou now recall being asked of you by Mr. TTawken? A. I don’t 
know what all the question was. T didn’t, read the question. 

—. You heard it, didn’t you? A. 1 heard it, ves, sir. 

Q Ts that all you recall? A. That is all I recall; yes, sir. 

Under redirect examination, the witness testified that he knew 
many people in the State of Maryland who knew the defendant* 
that he knew his reputation for morality and that never before this 
occurrence had he ever heard his reputation questioned and was very 
much surprised when this came about. 
t>7 On recross-examination witness testified that he did not re¬ 
member what room of the house prosecutrix testified before 
the Grand Jury in Maryland intercourse had taken place in; that the 
2f>th of August was the date she testified there intercourse had taken 
place; that witness did not recall what year, but that “it should have 
been 1920.” 
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Thereupon \\ illiam Parks .Jacobs was called as a witness on 
behalf of the defendant and testified that he is a Public Auditor; that 
he has known the defendant thirty odd years; that he knows his 
reputation for morality and that it is good. 


Thereupon Alice Weaver ITowe was called as a witness on behalf 
of the defendant and testified that she is the sister of the defendant: 
that she knows his wife Ruth; that Ruth came to live with her about 
May f>, 1911; that there came a time when Ruth complained that 
she had been injured about her private parts; that she had been 
kicked while playing with other children: that as the result of said 
kick she took Ruth to Or. Ileibcrger for treatment; that the de¬ 
fendant always treated Ruth as a sister. 

Q. IIow did he act towards her? A. Why he always was good 
to her. 

The Court: Now, what has this to do with the case? 

The Witness: I don’t, know. 

The Court: I am asking counsel. 

Mr. Ilawken: If vour Honor please, the relations up to 1910 were 
allowed to be testified to. 

The Court: Not these relations. Of course, a man can treat a 
woman well in one sense of the word- 

Mr. Ilawken: I will pass it without argument. 

The Court: It hasn’t anything to do with the case. 


Q. Well, did she ever manifest any fear toward him? A. No, sir. 


The witness further testified that she was married Septem- 
08 her f>, 1919; that while on her honeymoon she was notified 
in Philadelphia that her father was dying: that she and her 
husband immediately returned to Washington and were met. at the 
station between 1 and 2 o’clock on September 10th by the defend¬ 
ant in an automobile, who conveyed them to the home of her father; 
that the defendant went with her and her husband upstairs to the 
room where her father was and that he immediately thereafter left 
and went to his farm in the country for the purpose of bringing in 
a load of tomatoes and did not return to the house again until be¬ 
tween ten and twelve that night; that when she arrived Ruth was 
in the room with her father helping to care for him; that the de¬ 
fendant did not come to the room at any time between the time of 
their arrival and the time he returned between ten and twelve o’clock 
at night; that Ruth was with witness practicallv all the time from 
the time witness arrived at the house until Ruth went to bed; and 
that at no time did the defendant come into the room where Ruth 
was except when he brought witness to the house upon her arrival. 


Libby S. Weaver was thereupon called as a witness for the defend¬ 
ant and testified as follows: That she is 7b years of age and the 
mother of the defendant. 

Q. Did Miss Fields ever tell vou the name of the party to whom 
she had taken the baby? A. No. 
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Q. Did you ask her? A. Yes. 

Q. What did she say? A. A friend. 

^ Thereupon Oilman B. IIowe was called as a witness for 
the defendant and testified as follows! 

That he is the husband of the sister of the defendant, who was 
‘ lce " v * r J " hile in Philadelphia on their honeymoon, thev 

were notified to return to Washington on account of the illness of the 
lather of the defendant; that they arrived in Washington a little 
after one o clock in the afternoon and were met at the station by the 
defendant, who took them in an automobile to the home of the 
father of the defendant; that a few minutes after the defendant took 
them to the said home, the defendant left in an automobile for 
Maryland and that witness did not see the defendant anymore that 
day ; that witness retired about ten o’clock that night, and that at 
that time defendant had not returned to the house. 

Thereupon Frank Clifton Wkaver was called as a witness for 
the defendant and testified as follows: 

That he is the brother of the defendant. Walter W. Weaver and 
hat he was present when his father died; that he remembers the 
1 th day of September, 1919, when his brother went to the station 
to meet Mr. and Mrs. Howe; that immediately after he brought them 
to the house, the defendant left and went to'tlie farm in Maryland- 
that witness remained at the house during the remainder of the dav 
and retired about ten o’clock that night, at which time his brother 
had not returned to the house; that he believes that his father died 
on the 11 th of September; that he believes Miss Fields was there 

sometime during the afternoon of the 10th, and that she left there 
about 4 o clock. 


70 


Thereupon Mary Fletcher was called as a witness for the 
defendant testified as follows: 


That she lives in Maryland; that she knows the defendant and his 
wife, Ruth Weaver; that they lived on Mr. Weaver’s farm and that 
witness worked for Mr. and Mrs. Weaver on said farm. 

Q. Did you observe how Mr. Weaver during that time treated his 
wife: 


Mr. Emerson: All this is under mv objection, if vour Honor 
please. 

The Court: The objection is sustained. 

To which an exception was noted. 

Mr. Hawken: Now I wish to make an offer of proof. 

(Counsel for the respective parties proceeded to the bench where 
the following took place out of the hearing of the jury.) 

6—3997a 
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Mr. Hawken; I offer to prove, if your Honor please, that this 
witness, if allowed to testify, would state that this defendant was a 
kind husband, that he was attentive to his wife, that they appeared 
to be perfectly happy, that he brought her gifts, brought her flowers, 
brought her delieaeies two and three times a week, every time he 
went to town; that he bought furniture for tin* house from time to 
time; that they have a very comfortable home for a farmer, and that 
Mrs. Weaver from time to time expressed how happy she was and 
how good her husband was to her, and that when she left in the latter 
part of May to give birth to the baby she left instructions with this 
servant to do certain things, during the time she was away, and to 
have the house in readiness and take the best of care of Mr. Weaver 
until her return, which she expected to he in about three weeks. 

The Court: I do not think that a fleets the issue, Mr. Hawken. 
I sustain the objection. 

71 Mr. Hawken: It is along that line that l want to show 

that those people were living happily together until the en¬ 
trance of Miss Fields upon the scene; and as my able assistant/ 
says, all of which, even though the subsequent marriage your Honor 
may hold is no bar to the prosecution, yet it goes by way of mitiga¬ 
tion and palliation to any offense that the jury might find was com¬ 
mitted. and, as he says, all of which the jury should have before 
them in determining whether or not they should add to their 
verdict- 

The Court; 1 have been thinking it over overnight and I think 
the objection is a good one, so I will sustain it and give you an 
exception. 

(Thereupon the following took place within the hearing of the 
jury-) 

Mr. F hnerson : I move that the testimony of the witness be stricken 
out. if vour Honor please. 

Mr. Hawken; I certainly object to that. 

The Court: The motion is granted. 

Mr. Hawken : Exception, if your Honor please. The same ground 
that I urged at the bench 1 urge in behalf of the present testimony. 

The Court: Yes. 


72 Thereupon the defendant, Walter W. Weaver, was called 

as a witness in his own behalf, and testified as follows; 

That he is thirty-eight years of age and that he has a nervous 
affection in his speech ; that he is a resident of the State of Maryland; 
that he remembers when his father was ill; that he remembers the 
10th day of Septeml>er, 1010, the day before his father died; that on 
the morning of the 10th the defendant went to Market and got empty 
crates; that he had tomatoes on the market; witness came hack to 
the house and was told that his sister and husband had been tele¬ 
phoned for, and it was thought they would be at the station about 
twelve o'clock; that witness went to the station and waited a while 
for his sister and husband; that when they came he took them im- 
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mediately to his father’s house; that witness just went in to see his 
father and went right downstairs and to the farm because he had his 
empty crates and went to the farm to get another load of tomatoes; 
that lie brought the tomatoes from the farm and took them to the 
market; when he arrived at the market, it was late, and he hunted 
up a colored boy there and told him that witness could not tv 

73 t here the next morning and asked the boy to look out for his 
tomatoes; that he got back to his father's house about eleven 

o’clock that night; that he slept on a couch downstairs in the 
reception hall that night. 

Witness testified that he did not have intercourse with the prosecut¬ 
ing witness on the 8th. 9th. 10th, lltli or 12th day of September, 
1919; that the prosecuting witness at that time was practically as 
tall as she is now. Witness denied that he attempted to have inter¬ 
course with the prosecuting witness when she was four years of age, 
and denied that he ever had intercourse with her until the 20th day 
of August, 1919, when such intercourse occurred on the farm in 
Prince George County, Maryland; that he never knew the exact age 
of the prosecuting witness. The witness denied that he ever had 
unnatural intercourse with the prosecuting witness; that she went 
to the farm with him many times, as have all the members ol the 
familv. 

Q, Now, in August. 1919. was there a time when Ruth went out 
to the farm with you? A. Yes, sir. 

Q. And you played on the grafanola? A. Yes; in my room. 

Q. Did you and Ruth have any conversation with reference to 
getting married later? A. We had that summer; yes, sir. 

Q. What summer are you referring to? A. The summer of 1919. 

Q. Will you tell us what the conversation was? A. I had some 
people on the farm and they were not taking care of it right, and 
were tearing everything up, that is, destroying things, and 

74 Ruth had always 7 *ad liked the place—well, it was her home 
as much as in the City, and then—well, the first thing we were 

talking about, if we had a home how we would fix the house, and 
what we would do, and then she said—the marriage question was 
brought up; 1 don’t know whether by her or by myself, and we talked 
about being married, and she said she had another year in school, 
and then we could get married and we could live there and run the 
farm by getting somebody to help her, and we could make some 
money there. 

Q. Now then, coming to the occasion when you were there on the 
farm and the giafonola was played, did you have intercourse there 
in August? A. Yes, sir. 

Q. Will you state to his Honor and the gentlemen of the jury 
how that came about? A. Well, the first was one day we were there, 
and I was playing the graphophone—well, she always had loved 
me- 

Mr. Emerson: What was that answer? 

(The reporter thereupon read the answer as far as it had pro¬ 
ceeded.) 
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Mr. Emerson: All right. 

The Witness: Well, I don't know as you would exactly say as a 
sister, but whenever anything happened to her, or she was hurt, she 
would come to me, and I had always petted her all the time, the same 
as if she had been a sister, but this day she was there—well, I don’t 
know hardly how to express it. We lost ourselves, that is all. 

Q. 5 on did what? A. She was on my lap—well, when we 
75 caught ourselves in time, nothing happened at that time. 

Q. Now, did another occasion come? A. Yes; on another 
occasion it did. We did not catch ourselves until it was too late. 

Q. When was that, about? A. I cant tell. It was in August. 
It may have been the 26th, as she states, hut I don’t know the date. 

Q. And then, did you have anv further intercourse with her? 
A. No, sir. 

Q. Was anything said with reference to that? A. Nothing said 
about that, only that I would never trust myself after that; I always 
generally tried to keep it so there was no chance, because l would 
not trust myself, and because I knew then that she loved me and I 
loved her. 


(Thereupon copy of a marriage license showing the marriage of 
the defendant to Ruth Acton and the return of the minister thereto 
was offered in evidence, which offer was excluded by the Court and 
exception noted.) 


The witness further testified that just before the baby was born, 
he took the prosecuting witness to Miss Field; that Ruth told Miss 
I’ields her condition and Miss k ields took her into the house and it 
was understood that Miss Fields was to take care of her, as defendant 
had no woman on the farm, and Miss Fields was a trained nurse and 
supposed to be a friend of the family; that this was sometime; in 
April, that at that time Miss k ields said it was not necessary to 
leave Ruth there, but to bring her back later, which witness did, at 
which time Miss kields stated that the birth was not near 
76 enough to have Ruth remain at the house, but in the fore part 
of June witness took Ruth to Miss Fields and left her there 
with the understanding that after the baby was born and she re¬ 
covered. she was to return to the farm. 


Q. Now then, were you at Miss Fields when the babv was born? 
A. Yes, 1 was there on that day. 

Q. Rid you see the baby? A. 1 seen it that day. 

Q. A\ hen did you see it ? A. I seen it there before she said it 
had been washed. 

Q. And did you see it any more? \. I seen it one other dav that 
she showed it to me, one other day. It was sleeping, and she didn’t 
wake it up. 

A\ it ness stated that he spoke to Miss Fields with reference to taking 
the baby away and told her that he had never given her permission, 
but she said she had seen defendant’s mother and the mother had 
given her permission to take it away; that she took it away when Ruth 
was asleep and Ruth did not know it was gone; that when wdtness 
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took Ruth to Miss Fields, the latter stated that she would not remain 
there over three weeks; that when the three weeks were up, witness 
went to Miss Fields’ house, as he had heen doing practically every 
day since Ruth was taken there, and Miss Fields would not let him 
take Ruth away; that witness made several trips after that to see 
Ruth and take her home, but that Miss Fields always offered some 
excuse, and finally told witness that she was going to send her to 
New 5ork to see Miss Fields' sister, saying it would be better to do 
that before coming back to the farm; that on one of these 
<7 occasions Miss Fields asked witness to take her in his automo¬ 
bile to her shack at (Ren Echo: that on the way out Miss 
Fields told him that she has consulted her brother, Tom Fields, 
and lie had told her that the marriage was illegal, and Miss Fields 
told witness that unless he paid her $5000, she was going to the Dis¬ 
trict Attorney in Marlboro and have witness sent to the penitentiary; 
that she also stated that one-half of this money she was going to give 
to Ruth; that from that time on he had nothing whatever to do with 
Miss Fields, and although he had often tried he was never again 
permitted to see Ruth. 

Q Did you love your wife, Mr. Weaver? A. I did. 

Mr. Emerson: Just a moment. I object. 

The Court: The objection is sustained. 

Mr. Hawken: May we have an exception. 

The Court: Yes. 


Q. Do you love your wife now? 

Mr. Emerson: Just a moment. I object. 

The Court: The same ruling. 

Mr. Hawken: And may we have exception. 

The Court: Yes. 

Q. Are you willing at the present time to take your wife- 

Mr. Emerson: If your honor please, there is absolutely no excuse 
for the asking of a question of that sort. 1 object to it and ask 
your Honor to instruct the jury to disregard it. 

The Court: Mr. Hawken, if 1 have made mistakes, 1 have made 
enough to reverse a conviction, if one should come about, so 
78 you do not need to ask those questions. 

Mr. Hawken: I will come to the bench and make an offer. 

(The following offer was thereupon made out of the hearing of 
the jury.) 

Air. Hawken: The defendant offers to prove that Ruth Acton was 
over twelve years of age at the time the marriage ceremony was per¬ 
formed; that after the marriage ceremony the defendant furnished 
a home at Beltsville. in the State of Maryland, where they lived until 
the time that the defendant took his wife to Miss Fields; that he 
furnished a house and provided the wife with ail the necessities of 
life in accordance with his means; that he provided for her a servant 
and was kind to her, loved her at the time he married her and loves 
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hci still and is willing and anxious to have his wife and baby return 
to his home, he having maintained the same home since his wife 
was taken by him to Miss Fields; that his wife professed love for 
him; and that when she went to Miss Fields it was with the intention 
of returning in three weeks, and that after she came under the 
influence of Miss Fields her attitude towards the defendant gradually 
changed. 

Mr. Emerson. We object to it. 

The Court; l nless there is something in the ]*>int about twelve 
years of age. 

Mr. Hawken; Under the law of Maryland- 

The Court; I don't mean that part of it; with reference to the 
legal age of marriage. 

Mr. Hawken: Twelve years of age; they can contract a valid mar¬ 
riage at twelve years of age. 

The Court: The objection to the evidence is sustained. You 
70 may have an exception. 

Mr. Hawken: We except to the ruling of the Court. 

I nder cross examination, the witness testified that he did not know 
how old Ruth was when he first met her: that he did not know 
where his sister got Ruth, but he understood from Ruth’s aunt; knew 
that her mother was dead; does not know whether he first met her on 
the farm or here in the Citv. 

4 / 

Q. And you say you never had anv sexual relations with her until 
August. 1019? A. Yes, sir. 

Q. What had your relations been before that time; did vou ever 
kiss her? A. Why. sure; I kissed her before that. 

Q. How long before that time? A. Oh, I don't know. 

Q. A year prior to that, or eight years, or how long? A. Well, I 
kissed her lots of times. I don't know when. 

Q. All right. I am trying to he serious, Mr. Weaver. And how 
long was it before that time. A. 1 kissed her lots of times. I don't 
know. I kissed her—oh. lots of times. She kissed me when 1 came 
home, or come to the city. 1 don’t know. 


Q. You say she always loved you. when did she first tell vou 
that she loved you? A. Well, the first that she said that she trul v 
loved me was that summer out there. 

Q. What summer? A. That summer of 1010. 

Q. Before that time had she ever told vou that she loved 
you? A. Well, I don't know- 

Q. Sir. A. I don t know that she slid that she loved me, but 
she- 

Q. But. she what > A. Just like any kid in the house there. 

Mr. Hawken: If your Honor please, may we approach the bench 

1 he Court. ^ es. 

(Thereupon counsel went to the bench, and the following proceed* 
ings were had out of the hearing of the jury.) 
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l»iiu'h!i a \D I-' 1 k "°" ,llat M J: En . ,er9on t,id "o' mean to do this, 
he said—~ r * *" °" ?,and,n « bp ‘«een ‘hose jurors back there, 

Mr. Lillard. “Don’t know anything”. 

Mr. Emerson. To whom? 

Mr. Lillard: I don’t know. 

Jniate : WI "m V 01 ' 1 . s ? id T Pili<l 10 ,hc witness, and I didn't 
kh mat, union counsel has said. 

henHt Ha "' k( ‘ n: 1 ,rip ‘ 1 ,0 kpp l 1 this so that the jury would not 

Mr Kn.or.son: I didn’t say that in the way they intimate. 

I he Court: He says he didn t say it 
Mr. I law ken: Then that is the end of it, 

(The following proceedings thereupon took place in the presenee 
and hearing of the jury.) 1 e 

Mr - K y 0 ''!' lr ° no1 ; (dense, I don't think Mr. Emerson 

should stand in the jury box. 

^ ^ (>an stand where lie wants to 

into "' ,noss ?: ir,hp| ; testified that before the summer of 

• ”, , P ros eeutingwitness had not stated that she loved him and 

'tended to marry him; that she liked him just like any little girl 
oil d in the family, but he did not know that she loved him; lie 
does not remember how long after he met her before she sat on his 

ap; that she was just like any little girl in the family when she was 
between live and eight years of age. ‘ 

Witness does not know how many times Ruth went to see Dr 
Ileiberger; witness heard she was sick and that is all he knows- wit- 
ness supposed that she sat on his lap before the summer of 1919- 

19,9 *“ l '” 1 S » i .^ 

Q. How old was she at that time, if you know? A. I don’t know 
I figured that she was between fifteen and sixteen, all of 1(1 
V dld y° n ''gure she was between 15 and IB 9 

n wi ’ !• ! leVer r new llPr cxapt «S p - nn d 1 don't, know yet. 
y. Why did you figure she was between 15 nnd 10? A More 

from her size than anything else; she was a big girl as she is now. 
in E house' r,her S ' al<><1 * ha ‘ th<? intcrcours,e '*> Maryland occurred 

Q. Now, I want you to tell this jury the circumstances under 
which you say you had intercourse with Ruth Acton in the State of 
Maryland in August. 1919? A. Well, she had been going out with 

me often when I went out for loads of tomatoes, or whatever I was 
hauling. 

b - Q- £\°. infi out where? A. Going out to the farm 

here 1 " here "’ a? she llvm g a < that time? A. On 13th street 

Q. Yes. A. And of course, traveling back and forth with me 
then, when I went out to get a load of stuff, whatever I brought into 
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market. Now, the first time—it happened in my room—well, there 
was nothing really happened at that time, hut pretty near. 

Q. What did hap| >en? A. Well, she was on my lap; got over me. 
1 was sitting on the rocker by the graphophone, and she climbed on 
my lap, and she had her arm around me and kissed me and was 
loving me there at the graphophone, and it happened—1 don’t know 
whether it was her fault or mv fault. 

4 

Q. Was what? A. If it was her fault or my fault. We woke up, 
hut pretty near did have connection there, and afterwards it was in 
that room I did have connection with her, the same place, when 1 
was alone. The same place, only it was later. 

Q. How much later? A. 1 don’t know; quite a little hit later. 

Q. I low much later; a day, or a week, or a month? A. It must 
have been over a week, or more. 

Q. Now many times would vou sav vou had relations with her? 
A. Twice. ‘ ... 

Q. Twice? A. Before I married her, yes. 

Witness denied that he ever told Miss Fields that Ruth was to 
say a soldier whose name she did not know was responsible 
S3 for her condition, and denied that he told Mrs. Craig that he 
wanted her to persuade her husband not to let Miss Fields tell 
Ruth’s father of the birth of the child. 

Q. I sav, in August, 1919, on either of the occasions which you 
have testified were the only two occasions upon which sexual inter¬ 
course took place with her, did she make the advances? A. I don’t 
ha \ how it happened; it was as much her fault as mine. 

Q. IIow is that? A. It was as much her fault as mine. 

The foregoing is all the evidence given at the trial material to the 
exceptions noted. 

Thereupon the defendant prayed the Court, to grant the follow¬ 
ing instructions to the jury: 

No. 1. The jury are instructed that they must find beyond a 
reasonable doubt that the defendant had carnal knowledge of the 
complaining witness, Ruth Acton, in the District of Columbia on or 
about the 10th day of September, 1919; and the jury are further in¬ 
structed that no admission made by the defendant that he had inter¬ 
course with the complaining witness in the State of Maryland and no 
evidence which might have been offered by the Government that he 
so did, would be corroborative of the charge in the indictment that 
the offense was committed in the District of Columbia on the said 
10th day of September. 1919. (Refused except as charged.) 

No. 2. The jury are instructed that if they find that any witness 
in the case has testified falsely in regard to any material fact about 
which he or she could not have reasonably been mistaken, 
84 then they are at liberty to disregard the whole of such wit¬ 
ness’ testimony. (Granted.) 

No. 3. The jury are instructed that in the exercise of sound judg¬ 
ment you may give the defendant the benefit of previous good 
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character no matter how conclusive the other testimony may appear 
1 ?, e ‘ - 1 he character of the accused may be such as to create a reason- 
able doubt in your minds and lead you to believe in view of the im- 
probabihhes that a person of such good character would be guilty of 
the offense charged, that the other evidence in the case is false or the 
witness mistaken. And if you so find from the evidence vour verdict 
should be not guilty. (Refused except as charged.) 


The Court granted the second of said instructions, but refused to 
grant the first and third, to which ruling of the Court in refusing the 
said instructions the defendant severally excepted and the said several 
exceptions were duly allowed. 

Thereupon the case was argued to the jury. 

And thereupon the Court charged the jury as follows: 

“Gentlemen, there are one or two things about the case that I 
want to say before I get down to a consideration of the particular 
charge that is named in the indictment. 

“Of course, during the progress of the trial there has been dis¬ 
cussion between the Court and counsel, somewhat animated at times, 
but all of that should be disregarded. The defendant here is to be 
tried merely on the evidence in the case. So anything of that kind 
keep out ot your minds. Counsel are here with a serious case to try 
and whatever they do they do in good faith. I differ with them 
frequently, but that does not make any difference. If I am wrong, 
there is another Court that will review me, but there is no- 
, 1\ that ( >uld io\iow your decision it anything you observe 

in the conduct of the case which you might possiblv dis¬ 
approve of would he allowed to weight against the defendant. So let 
us clear the atmosphere of all that. 

“Sometimes it comes about that in the course of a trial there is 
111016 said, both on the witness stand and off about matters which 
have to do in a way with the case, but which are not in the case 
And I refer, as you surmise, of course, to what has been said here 
about Miss Fields. Now, whether or not Miss Fields threatened 
the defendant here that unless lie paid $.">,000, or any other sum of 
money she would do certain things, has nothing to do with the 
guilt or innocence of this defendant, such as 1 will mention to vou. 
If she did make that threat, you might find from that that she 
had some animosity towards the defendant here. I say, if vou 
lind it. It is for you to say what the facts are in that regard. ‘ If 
you should find that she had some animosity towards the defendant 
here, why then you would, in the light of that animosity weigh 
her testimony and decide whether that to which she testified in the 
case I will not undertake to say what it was—relating to matters 
that occurred from along in April in 1920 and so on down through¬ 
out the case, and some things that she said the defendant said—I 
say, if you find that she had any animosity towards the defendant, 
then weigh her testimony in the light of that animositv. 

7—3997a 
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“But she is only one of the witnesses in the ease, and the ca*e 
does not turn on whether or not you believe Miss Fields. It may, 
in part. And it certainly does not turn on whether or not 
hi Miss Fields threatened this defendant. So, as I say. Miss 
Fields is not on trial. She is a witness. The defendant is 
on trial. 

“Certain things have been testified to as occurring after the time 
of the commission of this alleged ollense here. Some of those 
things have gotten into the ease indirectly, because as you have 
watched in Court here, some things do get in indirectly. It has 
been stated before you in that manner that the defendant married 
Ruth Acton in May, or whenever it was. 

“Mr. Ilawken: In April. 

“The Court: In April, or whenever it was. That has nothing 
to do with this case; nothing at all. because I shall charge you 
when the time comes that the sole question in the case is whether 
lie is guilty of this crime of carnal knowledge. 

“It lias 1 een said here that Miss Fields refused to let some of the 
members of the familv see the babv. or tell where the babv was. 
That hasn’t anything to do with the case, except as you may deter¬ 
mine, if she did refuse—she denied that—but it you believe she 
did refuse, that may indicate to you some animosity against the 
defendant. And again, that has nothing to do with the case, but 
has to do with Miss Fields as a witness and whether you believe her 
when she testified as she did testify. 

“Something has been said as to what motive there may be back 
of this prosecution. Now, the prosecution is instituted by the in¬ 
dictment. and neither you nor 1 have anything to do with the 
motives which are hack of the prosecution. You know how cases 
go. They go to the grand jury; the grand jury hears the 
ST evidence and makes up its mind if on the whole, there is a 
proper case made out from that evidence to present to a 
petit jury for trial. The motive hack of the indictment is the 
motive that moved the grand jury. !l is what is in the grand jury’s 
mind, and not in the mind of anvbodv that suggested that the 
grand jury should take the cast* up. So keep the motive as to the 
indictment—the complaint of the Ihstrict Attorney here—out of 
vour minds entirelv. That von must do on vour oaths. I have got 
to keep it out of my mind; you have got to keep it out of yours. 
Otherwise we could not administer justice according to law in this 
Court or any other Court when* cases are tried after an indictment. 

“I will say to von that if you believe any witness who has testified 
here has wilfully testified falsely to any material fact about which 
that witness could not reasonably have been mistaken, you are at 
lihertv to disregard anv or all of that witness’ testimony. You are 
not required to. but you may. 

“It has been testified here that tin* defendant had a good reputa¬ 
tion for morality, if you believe that that good reputation has been 
< -tablished, that he is entitled to have von consider that as one of 
the facts in this case, together with all the other facts in the case as 
you find them to be, in making up your mind as to whether or not 
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he is guilty. The law says so, and the reason for it, of course, is 
that the jurors are permitted to argue, if they choose to do so—they 
are not required to do so, hut they may—this man has a good 
reputation, and would he do this kind of thing? That is the use 
the jury should make of the evidence of good reputation, if they 
believe good reputation has been established bv the evidence. 

88 “Now then, as you will see from the indictment, it con¬ 
tains a plain statement, or two or three plain statements: 

That on the 10th day of September. 1910, at the Distriet of Colum¬ 
bia, the defendant carnally knew Ruth Acton. Of course, carnal 
knowledge is sexual intercourse. That is a fact which you must 
find beyond a reasonable doubt to be a fact in the case before you 
can convict. If you have any doubt about it then, of course, the 
defendant is entitled to the benefit of that doubt. You must also 
find that at the time of the commission of this act, if you find the 
act was committed—not at this time, but at that time—that is to 
say. on the 10th of September, or about the 10th of September, 
1919. that Ruth Acton was under 10 years of age. That also is a 
fact that must be found beyond a reasonable doubt. 

I he next two matters I want to speak of are in the sense inter¬ 
woven. It is said that the act of carnal knowledge took place here 
in the District of Columbia. That is something that must be es¬ 
tablished to vour satisfaction beyond a reasonable doubt. 

“Mr. Ilawken: And on the 10th of September, or thereabouts. 

“The Court: I am trying to be very careful, Mr. Ilawken. The 
indictment alleges that the act was committed on the 10th day of 
September, 1919. Now. it is true that that exact date does not have 
to he proven, because the thing might have happened on the 9th 
or the 8th, provided it is the act to which the prosecuting witness 
testified. See if I can make that plain: She testified to certain in¬ 
stances. I am not going over them. You remember about the back 
room on the third floor, and so forth and so forth. She said 

89 that a certain thing took place under certain circumstances. 
That thing has got to he proven : but not the exact date, because 

that exact thing that was so described might have happened the 
night before, instead of on the loth. But it must be that incident. 


That is to say, you do not have to find each and every detail, but 
she has established—or at least she testified—to certain intercourse 
under certain circumstances. Now. that identifies, or should be 
sufficient to identifv the incident in vour mind bevond a reasonble 
doubt. But you might say. Well, she is mistaken as to the date; 
but nevertheless it must be on or about the 10th day of September. 

“Now. if I have not made that clear to you. I wish any juror 
would ask me a question, or if it should turn out after you get in 
the jurv room that 1 have not made mvself clear to vou, ask to 
come down here again, and I will come down and make it clear. 
But I think you understand what it means. It is just a matter 
of ordinary human experience. I know, for instance, that some¬ 
thing happened to me last week. I can describe the incident just 
exactly as it occurred I might say it occurred on the 2nd day of June, 
but it might be the 3rd day of June. I have the incident perfectly 
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dear in mind, hut just made a mistake in the date. So if von are sat¬ 
isfied beyond a reasonable doubt tin.. or about the 10th dav of Sep¬ 

tember, 1010—oil or about as I have described it—this defendant bad 
sexual intercourse with Ruth Acton in the District of Columbia and 
that at that time she was under the age of 16 years, your verdict 
should be guilty as indicted. If you have any reasonable doubt 
f about it. your verdict should he not guilty. 

J0 . “Some of you gentlemen may not have served on juries 
in a criminal ease. I am not going to undertake to go into 
an elaborate statement of what a reasonable doubt if. As brief a 
statement of what is meant by “beyond a reasonable doubt” that I 
can make to you is. that it is a doubt which you as reasonable, rea¬ 
soning men. reasoning from the evidence in ihe case, can say is in 
your nund. I lie doubt is not one which is merely to have been 
raised m your mind by argument of the counsel, or anything that 
you suppose may have been the case; but it is such a doubt as 
reasonable men would entertain after reviewing all the evidence in 
the case If you have no reasonable doubt, vour verdict should be 

guilty' " ' VO " m ' C " r, ' as,,ni ' 1,10 dmtht. verdict should be not 

Mr. Presmont: May I suggest, vour Honor, that Ihe matter of 
punishment be brought l» the attention of the jury? 

Ihe < nurt: ^ es: I am glad von mentioned that. I have made 
a note of it here. II you find the defendant guiltv. as I have just 
indicated, you may add to your verdict “with the death penalty ” 
Ilia, is » matter entirely in your judgment in the ease.' If you 
hnd him not guilty you need not add it: if you find him guilty you 

eeifee. Ill, " kc " : ,f vo " r ,, "" or H™* 1 . 'be presumption of inno- 
The Court: Yes: 1 snv that is the law. 

Tbp r a " k i 0I V r i An<1 !! 10 indictment as not being evidence. 

. 1110 Cou !’ t: ll ° indictment is not evidence; and the defendant 

is presumed to he innocent until you find, upon a consideration of 

<H t " len, ' , > beyond a reasonable doubt, that he is guiltv 

Xlf* Wf!"!’""" ts said to be a fact in the ease which the 
defendant is entitled to the benefit of throughout the ease 
un |d you have reached a conclusion in the case.” 

• v Hawken: I ask an exception p, that ,, or |j on n f ( | 10 r i.. lr „„ 

s!de"red 0 by'Them nOr m:,rriaRe is not <° be eon- 

The Court: Yes. you may have the exception. 

Be it remembered that each of the separate and several exceptions 
taken by counsel ,o each of the separate and several rulings o tbe 
f ourt hereinbefore set forth was so taken by counsel for the defend 
ant then and there before the jury retired, severally and separately 
and said exceptions and each of the,,,, were then and there sepa' 
ratelv and several y duly allowed by the Justice presiding at the 

Ihi VolT f° Un?P , for ,he defendant pray the Court to sign and seal 
» of exceptions, to have the same force and effect as if each 
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of the exceptions was separately and severally set forth in a separate 
bill of exceptions, and at the request of counsel for the defendant 
the same is accordingly signed and made part of the record in this 
cause, nunc pro tunc, this 6th day of April, 1923. 

WALTER I. McCOY, 

Chief Justice. 

92 „. , £ nd ?J S€ & ] Criminal. No. 38809. United States vs. 

»' alter \\ . \\ eaver. Bill of exceptions. 

‘iOQ- n(IO H- ed i. 0 "«V 0 \f, r: Distrk ' t of Columbia Supreme Court. No. 
”? 9 / • al *«r 'V u eaver, appellant, vs. The United States. Court 
of Appeals, District ot Columbia. Filed May 21, 1923. Henrv W 
llodges, clerk. J 
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BRIEF FOR APPELLANT. 


STATEMENT OF CASE. 

The appellant in this case was indicted and con¬ 
victed of rape on a charge that he had carnal knowl¬ 
edge of a female under the age of sixteen years, and 
was sentenced to imprisonment for twenty years in the 
penitentiary. The evidence on the part of the prosecu¬ 
tion tended to prove that on the 10th day of Septem¬ 
ber, 1919, in the District of Columbia, the appellant 
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had carnally known Ruth Acton. The date was fixed 
as September 10, 1919, because the complaining wit¬ 
ness swore that the defendant’s father was in a dying 
condition on said date and died on the following day, 
the lltli. A child was horn to the complaining witness 
on the 14th day of June, 1920. Over the objection and 
exception of the appellant, evidence was offered on the 
part of the prosecution tending to prove that the ap¬ 
pellant, eight years before the time laid in the indict¬ 
ment had had intercourse with the complaining wit¬ 
ness, beginning when she was four years of age; that 
when she was six years of age, without the knowledge 
of the appellant, the complaining witness was taken to 
a doctor, and the complaining witness was permitted 
to testify that she at that time had a discharge, the na¬ 
ture of which she did not know, and also that the appel¬ 
lant on one occasion had compelled the complaining 
witness to have unnatural relations with him. 

There was no evidence in the case tending to show 
that the appellant ever had a venereal disease. 

Evidence offered on behalf of the appellant was ex¬ 
cluded and exception noted that before any charge had 
been made against the appellant he had married the 
complaining witness in the State of Maryland in the 
month of April, 1920; had established a home for her 
where they were living happily together, and that he 
brought her to Washington to a trained nurse to be 
cared for during her confinement; that the trained 
nurse had been a friend of the appellant’s family and 
had approved of the marriage when she first learned 
of it and stated with reference thereto: “that God and 
human nature were companions that if we loved each 
other it was lovely;” that immediately after the ap¬ 
pellant took his wife to the trained nurse, oil was sup- 





posed to have been discovered on the farm where the 
appellant was living and which he owned; that the 
trained nurse then alienated the affections of the wife, 
and that after the child was born the trained nurse 
spirited the child away and refused to permit the ap¬ 
pellant to see his wife, and made a demand upon him 
for $5,000 under the threat that she would have him 

prosecuted for carnal knowledge unless the said 
amount was paid. 

The Court also excluded evidence to the effect that 
the said trained nurse had first taken the wife into 
Prince George’s County where prosecution of the ap¬ 
pellant was begun, and that when the authorities there 
refused to proceed with the prosecution, that six 
months later the prosecution was started here in the 
District of Columbia. 

During the trial the following exceptions were noted 
to the ruling of the Court : 

ASSIGNMENTS OF ERROR. 

Filed April 14, 1923. 


1. To the action of the Court in overruling the ob¬ 
jection to the testimony of Ruth Acton on the ground 
that she is the wife of the defendant; that her name is 
Ruth Weaver and that under the statute requiring a 
list of witnesses to be served upon the defendant, the 

name of Ruth Weaver does not appear in the said'list 
(Page 1.) 

2. To the action of the Court in permitting the wit¬ 
ness to testify as to the relations between her and the 
defendant when she was four years old. (Page 2.) 

3. To the statement of the Court, “Well, we had bet- 
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tor get a phonograph and have it recorded if you want 
to get the real thin#.” (Page 3.) 

4. To the statement of the Court: * 1 And Mr. Haw- 
ken, with all due respect, your exception is frivolous 
and ridiculous. You can put that down too, and the 
Court of Appeals will see that. I am not going to sit 
here and be bothered all the time because Captain 
Emerson raises his voice.” (Page 3.) 

5. To the action of the Court in refusing to allow in 

evidence letter marked Defendant’s Exhibit 1. (p. 9.) 

f>. To the action of the Court in refusing to allow 
the prosecuting witness to answer the question “And 
you did not want to l>e near him?” (p. 10.) 

7. To the action of the Court in excluding letter 
written by prosecuting witness to Miss Alice (p. 12). 

8. To the action of the Court in sustaining the objec¬ 
tion to the question, “When yon went to Miss Fields— 
where did you come from when vou went there?” 
(p. 14.) 

9. To the action of the Court in sustaining the ob¬ 
jection to the question, “When you went to Miss 
Fields at 507 East Capitol Street, how long was it 
your intention to remain there?” (p. 17.) 

10. To the action of the Court in sustaining the ob¬ 
jection to the question, “When did you first learn 
there was going to be a court action?” (p. 18.) 

11. To the action of the Court in refusing to allow 

the witness to answer the following question, “Did 
Miss Fields tell you that she was going to demand 
money from Mr. Weaver-” (p. 18.) 

12. To the refusal of the Court to permit witness to 
state when she was married to the defendant, (p. 19.) 

13. To the action of the Court in permitting John 
Thaddeus Acton to testify when it appeared that the 





wrong 1 address had been furnished to the defendant, 
(p. 19.) 

14. To the action of the Court in permitting the birth 
record of tlie prosecuting witness to be introduced in 
evidence, said record not giving the name of the 
child, (p. 20.) 

15. To the refusal of the Court to allow in evidence 
Defendant’s Exhibit No. 3. (p. 24.) 

16. To the refusal of the Court to allow in evidence 
Defendant’s Exhibits 3, 4, 5, 6 and 7. (p. 29.) 

17. To the action of the Court in refusing to allow 
the prosecuting witness to testify as to the present 
whereabouts of the child, (p. 36.) 

18. To the action of the Court in permitting the tes¬ 
timony ot the witness Dr. Ida Johanna Heiberger. 
(p. 37.) 

19. To the statement of the Court “It is wasting 
time.” p. 39.) 

20. To the action of the Court in refusing to allow 
the witness Margaret F. Fields to answer the question, 
“You were not averse to taking care of the child, were 
you?” (p. 43.) 

21. To the action of the Court in rejecting the testi¬ 
mony of Mary Fletcher as to the relations existing be¬ 
tween the prosecuting witness and the defendant. 

(p. 60.) 

22. To the action of the Court in refusing to allow 
in evidence copy of the marriage license of the prose¬ 
cuting witness and the defendant, (p. 63.) 

23. To the action of the Court in refusing to allow 
the defendant to testify as to his affections for his 
wife. (p. 65.) 

24. To the action of the Court in refusing to allow 
the defendant to testify as to the age of the prose- 
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cuting witness at time of marriage and their relations 
during the married life. (p. 66.) 

2'). To tlie refusal of the Court to grant instruction 
Xo. 1 and Xo. 3 asked hv the defendant, (p. 71.) 

26. To that portion of the charge to the jury wherein 
the trial justice charged that the marriage is not to be 
considered, (p. 79.) 

Ha wren & Ha YELL, 
Attorneys for Defendant. 

ARGUMENT. 

Counsel deem it the more logical course to consider 
the third and fourth assignments of error at the be¬ 
ginning of the brief. Therefore, we will consider them 
first. These assignments relate to remarks addressed 
to counsel for the appellant by the presiding justice 
during the progress of the trial. We submit that a 
careful reading of the record will convince this Court 
that because of the attitude of the trial justice and his 
comments on the evidence and to counsel during the 
trial that the appellant did not get that fair and im¬ 
partial trial guaranteed to him by the Constitution. 
From the inception of the trial to its conclusion, both 
on the part of the Assistant District Attorney and the 
trial court, hostility towards counsel and the defendant 
was manifested. Just after the complaining witness 
had been sworn the following occurred (page 8): 

“Q. And this began when you were how old, if 
you please, Ruth? 

“A. Four years old. 

M Q. Will you tell his Honor and the jury just 
what he would do, please? 








“Mr. Hawken. Of course, your Honor please, 
alj tins conies under my exception. 

“The Court. Yes. 

“The witness. He would first put his hands on 

me, and then he would put his person against 
mine. ° 

“Q. And did he have relations with you at that 
time? 

“A. Yes, sir—tried to. 

“Q- ^ as he successful at that time? 

“He was. 

“Mr. Havel 1. At what time, Mr. Emerson? 

Mi. Emerson. The time she was between four 
and five years of age, Mr. Havell. 

Mr. Havell. You do not need to get angrv 
about it. & J 

“Mr Hawken. If your Honor please, here is a 
man who is on trial for his life, and here is the As¬ 
sistant Prosecuting Attorney who is prosecuting 
the case, on two different occasions—this is the 
second occasion—when I was addressing the jurv 
lie stopped me and in a loud tone of voice_- 

“The Court. Listen, Mr/Hawken- 

“Mr. Hawken. May I be heard? 

“The Court. If criticism were made of attor¬ 
neys every time they raise their voices we would 
always be here passing upon those criticisms. 
Aow', don’t say that anybody is getting mad. 
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“Mr. ITawken. Why, if the tone of voice of that 
gentleman was not angry- 

“The Court. Everybody heard his voice. The 
jury heard his voice, and there is no use comment¬ 
ing on it. lie lias stated he was calling attention 
to the time when the witness was four or five years 
old. What is the use, Mr. ITawken ? I let my voice 
go sometimes, and I confess I am mad sometimes. 
You let your voice go, very eloquently at times, 

but nobodv savs vou are mad. 

» » • 

“Mr. Hawken. If your Honor please, Mr. 
Havell asked him a very civil question. 

“The Court. And Captain Emerson thought 
that Mr. Havell ought to know that he was talking 
about a time which he had previously fixed. 

“Mr. Emerson. Several different times, if your 
Honor please. 

“The Court. When she was between four and 
five years of age. 

“Mr. Hawken. If your Honor please, of course 
the record does not contain the voice, and I am 
calling attention to the fact that Mr. Emerson is 
acting in an angry fashion in this case so as to let 
the Court of Appeals, if the case happens to go 
there, see what kind of atmosphere this man was 
tried in. 

“The Court. Well, we had better get a phono¬ 
graph and have it recorded if you want to get the 
real thing. Go ahead, Captain Emerson. 

“Mr. Hawken. If your Honor please, to your 
Honor’s statement 1 take exception. 





“The Court. And Mr. Hawken, with all clue re¬ 
spect, your exception is frivolous and ridiculous. 
1011 can put that down too, and the Court of Ap¬ 
peals will see that. I am not going to sit here and 
be bothered all the time because Captain Emerson 
raises his voice. 

“Mr. Hawken. I except to your Honor’s re¬ 
mark, and ask that a juror be withdrawn. 

“The Court. The motion is denied. Take an 
exception to that. 

“Mr. Hawken. Thank you.” 

AVe submit that the question asked by Hr. Havell 
was a perfectly natural and proper one, for it is incon¬ 
ceivable how a man could have intercourse with a child 
four years of age. As a matter of fact, the prosecuting 
witness finally stated at page 10 of the record that she 

vas nine years old before the appellant had intercourse 
with her. 

Remarks of the Assistant District Attorney have 
great weight with the jury and we submit that he 
should not through anger be permitted to attempt to 
bring about the conviction of a defendant. Where 
counsel asked him a polite question, he was entitled to 
a civil answer, and when the court’s attention was 
called to the fact that the Assistant District Attorney 
was acting in an angry fashion, the Court did not deny 
that he had so acted but upheld him in his action, and 
then by remarks of his own belittled counsel for the 
defendant in the eyes of the jury, which could not help 
but have a prejudicial effect against the defendant. 

At page 2/ of the record, the following occurred : 
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* ‘By Mr. Hawken. 

“Q. What did you go out there to do? A. I 
went out there with him. 

“Q. For what purpose? For the purpose that 
we always went for. 

“Q. How often did you go out to the farm? A. 
When he took me. 

Witness further stated that she went before the 
Grand Jury at Marlboro in 1921; that she had the de¬ 
fendant indicted down there. 

“Mr. Emerson. Of course, all this is under my 
objection. 

“The Court. That doesn’t make any difference. 

w 

I will tell the jury to disregard it. He might have 
been indicted 50 times. I thought you were com¬ 
ing to a date.” 

On page 29 of the record, the following occurred, 
under the cross-examination of witness Mrs. Elizabeth 
M. Craig: 

“Q. Well, did the mother remain there after the 
baby had gone ? 

“Mr. Emerson. Just a moment. I object, if 
your Honor please. 

“The Court. The objection is sustained. 

“Mr. Hawken. He has gone into it on direct ex¬ 
amination. 

“The Court. It is merely a question of fixing 
time. It is entirely immaterial how long the baby 
stayed there, so far as Mrs. Craig’s testimony is 
concerned. She has testified to two conversations. 
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“Mr. Hawken. All right, I will drop it. 

“The Court. If you have any doubt as to the 
time of those conversations I will admit it. 

i 

“Mr. Hawken. It is for the purpose of getting 
at the facts. 

“The Court. It is wasting time. 

“Mr. Hawken. I except to your Honor’s re¬ 
marks. 

“The Court. You may have an exception; you 
may except all you want to, but don’t waste any 
more time. 

“Q. Did he come to your house twice? 

“The Court. No; to the other place once and to 
her house once. Now, fix the occasion and don’t 
ask a blind question.” 

Thereupon the following took place at the Bench: 

“Mr. Hawken. If your Honor please, I have a 
very important duty to perform in this case. I am 
trying to perform it in my own limited way. I am 
asking questions and I may be asking blind ques¬ 
tions, but please don’t show’ anger and impatience 
here. You are hurting this man’s case. 

“The Court. No. 

“Mr. Hawken. Indeed you are. I am afraid to 
ask questions because of your attitude.” 

Thereupon, at page 32 of the record, the following 
occurred (Under cross-examination of witness Mar¬ 
garet F. Fields): 
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“Q. How Ion# did lie stay there, please? A. 
You are confusing me. Are you speaking of when 
the man came to my place of employment, or when 
he came over to my place, to my home? 

“Q. No; when he brought the girl there in April 
or May. You said that he brought her there to 
tell you that he had married her, and I asked 
you- 

‘‘The Court. Just a moment. Don’t say what 
Miss Fields said. 

“Mr. llawken. All right. 

“The Court. Our recollections will differ about 
that. Now, if you will fix the time. 

“Mr. llawken. I did fix April or May. There 
can’t be any question about that. 

“The witness. The only thing you are confus¬ 
ing me about is 507 and 511. 

“The Court. Certainly. She has said over and 
over again that she had a house and an office, and 
you are constantly getting those things mixed up. 
You come to the bench here and ask me not to say 
these things; but I cannot help it. I am respon¬ 
sible that this case is tried right. 

“Mr. llawken. Your manner is certainly intim¬ 
idating me. 

“The Court. You are more modest than I 
thought you were. Will you permit me to say 
what I want to say. If you will listen to the testi¬ 
mony, this witness says she has an office and a 
house, and she saw this defendant at one place, 
and then at the other place. Then don’t ask her, 
when you saw him, what did he say? Why can’t 
you say, when you saw him at your house, or your 





office ? Naturally the witness says she is confused. 

“Mr. Hawken (addressing the reporter): Will 
you read the question back there? 

“The Court. No, ask her a question.’’ 

The record will disclose that in her direct examina¬ 
tion the witness said nothing about an office. She tes¬ 
tified at page 31 that in the month of June, 1920, she 
had occasion to see Ruth Acton; that the prosecuting 
witness came to her house on the 9th of June; that the 
defendant was there several times; that the defendant 
brought the prosecuting witness to witness’ house in 
a pregnant condition. 

r l hereupon, at page 37, the following occurred: 

“Q. ^ ere you seeking legal advice with refer¬ 
ence to the legality of the marriage? You can 
certainly answer that yes or no. A. It was in the 
interest of the child, yes. 

“Q. And Mr. Weaver. You talked with Mr. 
"Weaver before that time, did you not? A. Sev¬ 
eral times. 

Q. And he told you that he had gone to law- 

• y ^1 they told him it was a legal marriage? 
A. He did not. 

“Q. Then, what did you mean by ‘my informa¬ 
tion does not tally with that given to W?’ A. May 
I go back to the first question? 

“Q. No. 

“The Court. You are not going to ask questions 
and then shut the witness off. Go on and tell, Miss 
Fields—or withdraw the question. 

“Mr. Hawken. No, I will not withdraw it. 
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“The Court. I will order vou to vour seat if 

•/ » 

you do not let me have this thing as it should be. 

“Answer the question. 

“If you want it answered it has to be answered. 
If you do not; withdraw it. 

“Mr. Hawken. I withdraw it. 

“The Court. Very well.” 

The witness was asked a plain question, what she 
meant by her information does not tally with that 
given to W. The subject matter related to the legality 
of the marriage and the witness instead of answering 
the question wanted to go back and volunteer some¬ 
thing and counsel for the appellant, because of the 
prejudice of the witness, feared that she was endeavor¬ 
ing to put incompetent evidence in the case, and there- 
tore told the witness that he did not desire to have 
her go back but simply to answer the question; where¬ 
upon the Court abused counsel in the manner indi¬ 
cated. 

On page 36, the following occurred: 

“Q. Did she leave at that time? A. She did 
not. She was not able to leave. 

“Q. A time came when she was able to leave, 
did it not? A. Well, there may have been; ves. 
There were circumstances in her condition. She 
was never strong. She did not seem to be well. 

“Q. You say in this letter that her condition 
was normal, that she is doing fine and her condi¬ 
tion is normal. A. The fever was down—if you 
want me to state what was the trouble with her. 

“Q. \ ou have stated that her condition was 
normal? A. Yes, sir.” 





Counsel at tins point had developed all that he de¬ 
sired to show in connection with the condition of the 
prosecuting witness; whereupon the Court took up the 
examination, as follows (page 3(j): 

“By the Court: 

“Q. What did you mean by that? Tell the iurv. 
A. i am very glad to tell you, gentlemen. 

Mr. Hawken. What she means by ‘normal’ 
now, your Honor. 

“The Court. What she means by normal. 

i he u itness. The condition following the birth 
was abnormal The fever had subsided. She had 

S . ho h,ul a .discharge and the discharge 
lull though the entire summer. It was not en¬ 
tirely due to birth; it was due to other conditions— 

Mi. Hawken. Just a moment. 

“The witness. I want to make it plain. 

“Mr. Hawken Surely a normal condition could 
not 1 cfei to all that. It her condition was normal 
it was not abnormal. Surely that would be abnor- 

“The Court. You asked the witness, or I did 
and I had a right to know, what she meant by the 
use of the word ‘normal . 9 

Mr. Ifawken. Yes, sir. 


by u ThC C ° ,,rt ' T) '°" Sh ° said what meant 

“Mr. Hawken. I submit that she ought not to 
be allowed to have a chance to put in voluntary 
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testimony, when the word is ‘normal.’ We know 
what a normal condition is. 


“The Court. You know more than I do, then, 
about the normal condition after childbirth.” 


Counsel for appellant in his examination of this wit¬ 
ness was very careful as the witness was hostile and 
had been actuated by a motive to extort five thousand 


dollars from the appellant, and seemed to be desirous 
of stating things that were not responsive to the ques¬ 
tions asked, in the hope of bringing about the convic¬ 
tion of the defendant, and after she stated that the con¬ 
dition of the wife was normal, and admitted that she 
had so stated in the letter written, counsel had closed 
the examination on that point. That her disposition 
from the beginning of the examination was to state ir¬ 
relevant and prejudicial matters could not help being 
apparent to the Court. Yet the Court deliberately 
afforded her the opportunity to state that the condition 


was not normal but abnormal and then to put evidence 
in of a supposed discharge. The Court by taking this 
position put himself in the position ot endorsing the 
truth of the statement and placed counsel in the posi¬ 
tion of trying to keep it out; therefore under the pre¬ 
text of a definition of the word normal the Court got 
before the jury through his own questioning that it 
was an abnormal condition, matter that was unques¬ 
tionably highly prejudicial to the defendant. When 
the Court took up the questioning and the witness tes¬ 
tified that the complaining witness had a discharge 
throughout the summer which was not the result of 
childbirth, it would clearly lead the jury to believe that 
the Court knew that to be a fact and therefore ques¬ 
tioned the witness with the view of developing it. 





Counsel for the appellant was intimidated during 
the trial of the case by the actions of the Court and by 
the comments of the trial justice, and so informed the 
Court during the course of the trial, and when he did 
•so the Court made remarks of a character that tended 
to belittle counsel in the eyes of the jury. Not only 
that, but counsel approached the bench and pleaded 
u the Court not to make the comments he was mak¬ 
ing and not to show the anger which he was displaying 
in the presence of the jury, as it was hurting the de- 
tendant’s case, but notwithstanding this, the Court 

persisted in this attitude throughout the trial of the 
case. 

In the case ot State v. Coss, 53 Oregon, 462, the 
Court, at page 475 stated: 


lhe lemarks ot the Court as thus set out were 
unfortunate, and while it may be that no one of 
t iem, it standing alone, would be sufficient to re¬ 
verse the judgment, yet when taken together as a 
whole, we are strongly impressed with the idea 
that the general effect would not have been other 
than harmful. They indicated an attitude of the 
Court towards counsel for the defense and the 

i • i 0 t were conducting the case, 

which was calculated to prejudice their client with 
the jury, although evidently not so intended. It 
may be that the remarks, in a measure, were pro¬ 
voked by the conduct of the attorneys and the 
tediousness of the cross-examination of the prose¬ 
cutrix, but this w r ould not justify their utterance 
or destroy their effect upon the jury for, as said 
by Mr. Justice Thayer, in State v.‘ Clements, 15 
Or. 237 (14 Pac. 410): ‘If there is any one virtue 
in the judicial mind entitled to superior excellence, 
it is patience to hear and determine matters in¬ 
volving the rights and liberties of those charged 
with the commission of a crime.’ ” 
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We submit that counsel in the case at bar did noth¬ 
ing to provoke the remarks of the Court. On the other 
hand, in order to prevent the Court from making 
prejudicial remarks, counsel withdrew question after 
question during the progress of the trial. 

In the Oregon case just cited, the remarks of the 
Court, we submit, were not nearly as prejudicial as in 
the case before this Court. 

In view of the foregoing, counsel for the appellant 
are of the opinion now, as they were at the time of the 
trial and as they so informed the trial justice and 
submit to this Court that the comments of the trial 
judge were hurtful to the defendant and that the de¬ 
fendant, because of such remarks, did not have a fair 
and impartial trial. 

5TH ASSIGNMENT OF ERROR. 

The fifth assignment of error relates to the exclusion 
from the evidence of letter marked Defendant’s Ex¬ 
hibit Number 1 (Record, page 12), which was offered 
for the purpose of contradicting the statement of the 
witness that she never loved the defendant. 

The complaining witness was asked these questions 
(page 11): 

“Q. Were you afraid of Mr. Weaver? A. 1 
was. 

“Q. You did not love him? A. No, sir; I never 
have. 

“Q. (Exhibiting a paper to the witness.) Is 
that your handwriting? A. Yes, sir. May I ask 
vou something? 

“Q. You may ask me anvthing vou want to. 
A. If you want to show my letters will you please 
show the last one I wrote, which is typewritten ? 




“Q. You say in here: ‘He is a dandy hubbv, 
and 1 Jove liim like tlie dickens . 1 

jMi. Lmei son. Just a moment. May I liave 
the date ot that, it you please, Air. Hawken? 

“ Mr - Hawken. This letter is dated June 25, 

1 JmUi 

^r. Emerson. I object to the question, if vour 
Honor please. 

“The Court. The objection is sustained, and the 
answer stricken out. 

All. Hawken. If your Honor please, the reason 
w h\ I have a right to ask this is that she said that 
she never loved him and my theorv is_” 

\\ hereupon the said letter, to contradict the witness, 
was offered in evidence, the complaining witness hav¬ 
ing admitted that she had written the same. The Court 
excluded the letter on the theory that counsel for the 
defendant having asked the question on cross-examina¬ 
tion that he was bound by the answer of the witness 
and could not test the witness on cross-examination 
and that any statements she made under cross-examina¬ 
tion bound the defendant and was not susceptible of 
contradiction. 

This case turns on the word of the prosecuting wit¬ 
ness against the word of the defendant, and a^wide 
latitude should have been allowed counsel in cross- 
examining the witness to ascertain the truth, and when 
the witness stated on the stand that she did not and 
never did love the defendant, and we had a letter in 
our possession written by her, in which she stated that 
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she did love him and that he was a dandy hubby, this 
was a flat contradiction of her statement under oath. 
Under cross-examination we certainly had the right 
to show it and thus better enable the jury to judge of 
her credibility. The fact that it was a carnal knowl¬ 
edge case, where consent is no defense, did not prevent 
our showing that a statement she made that she never 
did love the defendant was untrue. If we could have 
developed this contradiction and shown the jury that 
she had testified falsely in this particular, it would 
have affected her credibility, and we could have argued 
to the jury “False in One, False in All”; but this we 
were prevented from doing, because the Court would 
not allow cross-examination on the point. 


6TH ASSIGNMENT OF ERROR. 

The Sixth Assignment of Error relates to the action 
of the Court in refusing to allow the prosecuting wit¬ 
ness to answer the question “And you did not want 
to be near him?” (Page 12 of the record.) 

“Q. You say you were afraid of him? A. I was 
inwardlv, ves. 

“Q. And you did not want to be near him? 

“Mr. Emerson. Objected to as being wholly 
irrelevant whether she wanted to be near him or 
not, if your Honor please. 





“Mr. Ilawken. This is testing the witness on 
cross-examination. Surelv I have a right to do 
something in this case. 

“The Court. We might as well confront the 
situation now. This is not a rape case; it is a 
case of carnal knowledge, and it implies consent. 
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not torce, so the question of force lias nothing to 
do with the case at all. 

****** 


“Mr. I la when. 1 am afraid I have not made my¬ 
self clear, if your Honor please. The witness has 
stated on the witness-stand that she was afraid 
of him- 


4 4 riii 


1 lie Court. 1 think I made myself clear. 1 
say that that has not any place in this case. 


“Mr. JIawken. Why, surely I have a right to 
tost her, it your Honor please. If I can prove 
that that statement is untrue, that she was not 
at raid ot him—she said on this witness-stand that 
she was afraid of him, and if I can show the 
reverse to he the truth does it not affect her credi¬ 
bility and does it not all go back to the main point 
as to whether or not the thing ever occurred? 
She says it occurred and we say it did not. 

The Court. No, I* do not think so. You may 
ask her what her conduct was in connection with 
these incidents which she says occurred, but it 
makes no difference whether she was afraid of 
him or whether she hated him. 


“Mr. llawken. I know; hut, Judge, she has 
said so. 


“The Court. But you asked her. 

“Mr. ITawken. And on cross-examination I 
have a right to ask her, I submit. 

“The Court. No, you have not a right to go into 
collateral matters. I will sustain the objection. 
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“Mr. Hawken. 1 will note an exception, if your 
Honor please. 

“The Court. Very well.” 

The complaining witness was allowed to testify over 
our objection that she went from Washington to the 
farm on numerous occasions with the appellant and 
that she was with him from time to time, as showing 
the relations between them; and did we not have the 
right, after the complaining witness went on the stand 
and testified that the appellant had forced her to have 
unnatural intercourse with him, to ask her if she was 
afraid of him and if she had been afraid of him why 
she went with him after that time and why she did not 
tell some member of his family or her family if she was 
afraid of him. This right of cross-examination was de¬ 
nied the defendant on the theory that force made no 
difference; that she was presumed to have consented 
and thereafter her actions in the premises were imma¬ 
terial. Under cross-examination we submit that we 
had the right to show, as tending to prove that she 
had come under the influence of the nurse and that 
from an affectionate wife she had changed to a hostile 
and vindictive witness; all of which, if we had been al¬ 
lowed to cross-examine the witness on her present 
feelings and her past feelings towards the defendant, 
would have gone far towards enabling the jury to say 
whether or not she had been influenced to testify false¬ 
ly against the defendant. 

We submit that if there is any case in which the 
right of cross-examination should not be abridged it 
is a rape case, because as has been said, i ‘it is an accu¬ 
sation easily made, hard to be proved and still harder 
to be denied by one ever so innocent.” 




THE 7TH, 8TH, 9TH, 10TH AND 11TH ASSIGN¬ 
MENTS OF ERROR. 

These assignments will be treated together, as they 
relate to the exclusion of certain evidence offered on 
the part of the defendant, together with letter on page 

Id of the record addressed to Miss Alice and signed 
Ruth to prove motive. 

On page 14 of the record, the following occurred: 

«. * * Q« f)id von ever write any other letters to 
Mrs. Ilowe on the typewriter? 

“Mr. Emerson. Just a moment. I object if 
your Honor please. What difference does it make 
it she wrote a thousand letters to someone else? 

“The Court. I do not see that it makes any dif¬ 
ference, unless there is something in the letters 
that makes a difference. 

“Mr. Ilawken. For this reason, if your Honor 
please to show what is behind the prosecution. 

The Court. As I said, it makes no difference 
\\hat is behind this prosecution. The Government 
is behind it, that is all. 

“Mr. Ilawken. But, if your Ilouor please, what 
is prompting it- 

• 4 . r?? 1G ^' our ^* I n °t ^are what is prompting 
it. The person who first brought this to the atten¬ 
tion of the District Attorney may hate the defend¬ 
ant as nobody in the world was ever hated, and 
may have no reason to do it, may be vicious, vin- 
dictive, unfair, and everything else. But it makes 
no difference. You know that as well as I do. 
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“Mr. Ilawken. But if your Honor please- 

“Tlie Court. 1 won’t argue it anv more. 

“Mr. Ilawken. Mav I come to the bench? 

“The Court. No. 

“Mr. Ilawken. Then I make an offer here. 

“The Court. You can make it, and if it is an 
offer to show what tho motive, so-called, is behind 
this prosecution, unless it is something that affects 
this witness as to her bias- 

“Mr. Ilawken. That is exactly it, but I have to 
do it step by step. 

“The Court. It is not a question which has any¬ 
thing to do with the motive for the prosecution. 
But if you say that this witness has a motive to 
testify falsely, develop it. 

“Mr. Ilawken. That is all right, if your Honor 
please, I am trying to develop it. 

“The Court. But you are asking who brought 
this case to the Grand Jurv or something- 

“Mr. Ilawken. I never asked her any such 
question, Judge. 

“The Court. It may be I am confused. At any 
rate, I sustain the objection. Go ahead and find 

out whether she has an animus. 
****#### 

“Q. M hen you went to Miss Fields—where did 
you come from when you went there? 

“Mr. Emerson. I object to it, just a moment. 






Mi. Ilawken. 1 am trying to develop this mo¬ 
tive and the influence that this girl has been under 
and why she is testifying here today, Judge—as 
we claim lalsely, and we must lay the foundation. 

“The Court: What is the question? 

( 1 he pending question was repeated.) 

“The Court. Now, who is Miss Fields? 

Mr. Haw ken. Miss Fields is the nurse to 
whom- 

“Ihe Court. The objection is sustained. 

“Mr. Ilawken. My purpose, if your Honor 
please- 

The Court. Make it to the reporter. 

Mr. Hawken. I think it is only fair that your 
Honor should hear wdiat I have in mind. 

“ 1 lie Court. All right, come up here. 

“Mr. Hawken. I offer to prove, if your Honor 
please, that this girl was taken to Miss Fields 
about three weeks before the baby w’as born, and 
that Miss Fields then suggested that she should 
come in about twm or three weeks later; that at that 
time this girl bad, just before that, written all 
these letters expressing love for this man, that 
tlie\ weie living happily together; that she w T ent 
to Miss k ields, and she w r ent there for the purpose 
of staying three weeks; that she wrote letters stat¬ 
ing that she w*as sorry that the time had to be so 
long, that she .wanted to go back to the farm; that 
then Miss Fields consulted her brother, Tom 
Fields, who is a lawyer and who served a term in 
the penitentiary; and then it was that Miss Fields 
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alienated the affections of his wife and wrote let¬ 
ters to the relatives of Mr. Weaver saying that 
there might he a prosecution; that then later she 
demanded—that oil was discovered on their farm 
out there; that she thought they were millionaires, 
or going to be; that she demanded $5,000 of this 
man and he would not give it to her, and that then 
she took this girl to Maryland, and there the pros¬ 
ecution was had. 

“Now then, if your Honor please, we further 

offer to prove that on the very next day, or two 

davs—three da vs after this babv was born Miss 

Fields, who had this girl under her influence, took 

the baby to New York and put it with a stranger, 

and that neither Mr. Weaver nor any member of 

his family were able to find out where the babv 
* * 

was, and she refused to tell her. 

“Now it does seem to me that I have a right to 
show the influence that has been exerted over this 
girl, that it was her intention to return to the farm 
and to her husband after the three weeks had ex¬ 
pired, that she wrote to that effect, and that she 
was lonesome for her husband, and the only per¬ 
son she was with was the woman who consulted 
the lawyer and then wrote letters of a threatening 
character, and then later made a demand for 
$5,000. 


44 rn 


The Court. If Miss Fields 
stand vou can ask her anything 

* • n 


goes on the witness 
to show her bias. 


“Mr. Hawken. I know, but I have a right to 
show that this girl is under the influence of that 
woman. 


“The Court. Oh, she might have been influ¬ 
enced to tell the truth as well as a lie. 

“Mr. Hawken. But we have got to have both 
phases of it. 






. The Court. If you can show that she is hypno¬ 
tised and that she is here under that influence* now 
of course that would be one tiling, but that some- 
hodysaid to her, ‘You ought not to stay the wife 
ot tins man; you ought to take the matter to the 

1 , ls V' K 't Aftorn °y>’ suppose they did sav that, 
"’hat difference would it make?” 

To which action of the Court the defendant noted an 
exception. 

We submit that the law is well settled that in a car¬ 
nal knowledge or rape case, the motive prompting the 
prosecution may always be shown; that the influence 
that has been exerted over the complaining witness 
may he proved in order that the jury may have all the 
facts and circumstances in the case before them in 
passing upon the guilt or innocence of the defendant. 
In this case the letters written by the complaining wit¬ 
ness herself show conclusively that the defendant had 
married and established a home for her and that they 
were living happily together; that he furnished her 
with a servant and all the necessities and luxuries that 
his station in life and his means would admit of; that, 
living in the country, away from doctors and nurses’ 
"hen the time when his wife’s confinement was about 
to take place, he brought her to Washington and placed 
her in the charge of his supposed friend, a trained 
nurse; that this nurse not only approved of the mar- 
liage, but stated that “God and human nature were 
companions;” that this nurse agreed to care for the 
wife for three weeks and then have her return to her 
home. 1 he attitude of the complaining witness shortly 
after she came under the influence of this Miss Fields 
completely changed. Miss Fields refused to permit 
the husband to see his wife and took his child out of 
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the jurisdiction some place that he knew not, and he 
has never seen the child except on two occasions im¬ 
mediately after its birth. That this Miss Fields not 
only refused to allow this defendant to see his wife, but 
even told him that unless he paid her $5,000 she would 
have him prosecuted for carnal knowledge. And yet 
the Court refused to permit the appellant to prove the 
relations which had existed between him and his wife 
prior to the time she came under this nurse’s influence, 
as reflecting upon the question of the power which this 
Miss Fields had exerted over the wife. She saw that 
there was a possibility of getting $5,000 under the 
threat of prosecution, and she influenced this girl and 
took her first into Maryland, and failing to obtain pros¬ 
ecution there, brought her back into the District of Co¬ 
lumbia. Yet all this was excluded from the jury be¬ 
cause the Court said that in a rape case, we had not 
the right to prove the motive that was prompting the 
prosecution, and he not only stated in the presence of 
the jury what has just been narrated above but in his 
charge told them that the motive had nothing to do 
with the prosecution and refused to permit us to de¬ 
velop the motive. In the charge of the Court, at page 
50 of the record, he stated to the jury: 

“Something has been said as to what motive 
there may be back of this prosecution. Now, the 
prosecution is instituted by the indictment, and 
neither you nor I have anything to do with the 
motives which are back of the prosecution. You 
know how cases go. They go to the grand jury; 
the grand jury hears the evidence and makes up 
its mind if on the whole, there is a proper case 
made out from that evidence to present to a petit 
jury for trial. The motive back of the indictment 
is the motive that moved the grand jury. It is 
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what is in the grand jury’s mind, and not in the 
mind of anybody that suggested that the grand 
jury should take the ease lip. So keep the motive 
as to the indictment—the complaint of the District 
Attorney here—out of your minds entirely. That 
you must do on your oaths.” 

The court not only excluded the evidence tending to 
prove the motive, but, fearing that the jury because 
of what had taken place in their presence, even though 
the evidence had been rejected, might think that there 
was a bad motive prompting the prosecution, told them 
in the emphatic language above quoted that the motive 
had nothing to do with the prosecution. 

That the motive prompting the prosecution in a rape 
case is admissible in evidence is shown by the follow¬ 
ing authorities: 

In 23 Am. Eng. Encyc. Law, at page 880, it is stated: 

“Evidence is of course admissible to show that 
the motive of the prosecutrix or her family in in¬ 
stituting the prosecution is to extort money from 
the accused.” 

In the case ot Curby v. Territory of Arizona, 42 Pac. 
Hep., at page 955, the Court said: 

“Defendant attempted to show that the prose¬ 
cutrix was actuated, in making the charge against 
him, by a motive, and to show that the motive was 
to shield the lover of hers whose attentions were 
paid to her against her father’s consent. This the 
Court did not permit. We think the Court erred 
in its ruling in this respect. It is competent to 
show in every criminal prosecution, the motives of 
the prosecuting witnesses. Their motives are to 
be considered by the jury, in order to determine 
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the question of the guilt or innocence of the ac¬ 
cused.” 

In State v. Coss, 53 Oregon, at page 478, the Court 
said: 


“This stipulation of facts was offered in evi¬ 
dence the same as if the witness had been on the 
stand, but, on objection of the State, was excluded. 
The testimony thus sought to be elicited, was, in 
our opinion, competent. It tended to sustain the 
defendant’s contention that the prosecution was 
instigated by his divorced wife and brother, and 
to show their animosity and feeling toward de- 
fondant, the interest they were taking in the pros¬ 
ecution, their association with and relation to the 
prosecuting witness and their possible influence 
over her.” (Italics ours.) 

In the case of People v. Knight, 43 Pac. Rep., page 
6 (Supreme Court of California), the Court said, at 
page 8 : 


“In one of the statements of the Court, refer¬ 
ence was made to the question of a conspiracy be¬ 
tween the grandmother and the child, but a subse¬ 
quent statement shows that the Court did not use 
the word ‘conspiracy’ in the sense that the child 
aided in concocting the story. The Court said: 
‘If you state to the Court that vour intention is to 
connect this child with it, either as an active par¬ 
ticipant, or an instrument in the hands of the 
grandmother, I will permit that question.’ 

“ ‘Mr. Rosseau. I will make this statement 
about it, that we cannot prove the actual training, 
but we can prove it from the circumstances only.’ 

“ ‘The Court. Do you propose to show to this 
jury that this grandmother has educated the child 
up to this story?’ 





‘‘ ‘Mr. Rosseau. Yes; I cannot show the actual 
training.' 

‘ ‘ I lie Court. Then, it is an inference you want 
the jury to draw? 

“ ‘Mr. Rosseau: Yes, it is an inference.' 

‘The Court. Let tlie objection he sustained. 1 

“Other parts of the colloquy, which covered 
several pages of transcript, show that when coun¬ 
sel said that he could not show the ‘actual train¬ 
ing,' he meant that he did not have direct or pri¬ 
mary evidence of the fact. One step in the pro¬ 
posed evidence was the alleged jealousy of the 
grandmother, the wife of the defendant. What 
other facts counsel expected to show, tending to 
sustain the alleged training of the child does not 
appear. His offer, however, embraced in his 
statement above quoted, was proper, and he 
should have been allowed to introduce any com¬ 
petent evidence, whether direct or circumstantial, 
which tended to prove the ultimate facts stated." 

In Ilardtke v. The State, 67 Wisconsin, page 556, 
the Court said: 


“11. The witness, Christman, testified among 
things that the wife of the defendant requested 
him to make the complaint in the case, and that he 
did so, and the Court struck out all of his evidence 
on its own motion, and the defendant excepted. 
This would have shown the interest and feeling of 
the defendant's wife, and her motive for attempt¬ 
ing to influence the prosecutrix to testify to cer¬ 
tain facts against the defendant, and her indiffer¬ 
ence to the charge until a complaint had been made 
b\ another at the request of the defendant's wife 

—most clearly pertinent and material to the 
case." 


Our object in offering the letters showing the kind 
treatment of the complaining witness by the defendant 
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and her life with him prior to her coming under the in¬ 
fluence of Miss Fields and the facts surrounding her 
and the actions of Miss Fields, all tended to show that 
Miss Fields had instigated the prosecution in order to 
obtain $3,000, and had cajoled and coerced the girl into 
testifying against him, and after she had stated that 
the intercourse took place in Maryland and the prose¬ 
cution failed there, then had her swear that the act 
complained of took place in the District of Columbia. 
This evidence, we submit, would have had a most im¬ 
portant bearing on the issue involved, and the jury 
had a right to know and consider these facts in weigh¬ 
ing the evidence of the complaining witness for the 
purpose of determining whether it was free, vol¬ 
untary and truthful or whether it was the result of in- 
fluence exerted over her by this strong-minded and, as 
evidence shows, crafty trained nurse. 


2ND AND 18TH ASSIGNMENTS OF ERROR. 


These assignments of error relate to the action of 
the Court in permitting in evidence certain things that 
had happened in connection with the complaining wit¬ 
ness when she was four and six vears of age and there¬ 


after down to the 10th day of September, 1019. 

In a carnal knowledge case, counsel concede that 
familiarities between the defendant and the complain¬ 
ing witness may be shown covering a reasonable period 
of time before the act alleged in the indictment. A 


search of the authorities, however, will disclose that 
relations that occurred eight years before the act com¬ 
plained of, as proved in this case, are too remote. 

Since the decision of this Court in the case of San- 


solo vs. United States, 44 App. 1). C., 508, there is no 
crime known in this District as carnal knowledge. In 





that case, the Court held at page 510: “A reading of 
the above section discloses that whoever has carnal 
knowledge of a female forcibly and against her will 
01 carnal 1) knows and abuses a female under the age 

of sixteen years is guilty of the offence denounced, 
namely, rape.” 

And since the interpretation of Section 808 of the 
Code by the Court of Appeals in said case making it 
rape to carnally know a female under the age of six¬ 
teen years, the jury are allowed, if they see tit, to add 
to their verdict the words “with the death penaltv.” 

In a case of rape, by the weight of authority the 
prosecution cannot prove any other offence than that 
which is charged. It seems to us to he an anomaly 
to hold that in a case where a man forcibly and against 
the will of a woman ravishes her, that you can not 
Piove pi ior iamiliaritv, tor which crime the man may 
he hanged, and yet in a case where the man carnally 
kmwv a girl under the age of sixteen years, you could 
admit familiarities covering a period of eight years 
and subject such a man to a possibility of the death 
penalty. 

In 23 Am. & Eng. Encyc. Law', at page 881, it is 
said: 


“The general rule in criminal law that the 
prosecution cannot show in evidence the commis¬ 
sion of other crimes by the defendant applies gen¬ 
erally in prosecutions for rape.” 

People v. Bow'en, 49 Calif., 654. 

People v. Lenin, 79 Calif., 625. 

People v. Stewart, 85 Calif., 174. 

Janzen v. People, 159 Til., 440. 

State v. Bonsor, 49 Kansas, 758. 

State v. Masteller, 45 Minn., 128. 

Ow r ens v. State, 39 Texas Crim., 391. 
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In Parkinson v. People, 135 Ill., page 404, the Court 
said: 

“The testimony of the prosecuting witness, (Jus- 
sie Johnson, tended to establish at least two sepa¬ 
rate and distinct offences; one a rape perpetrated 
when she was alone with the defendant, and the 
other a ravishment upon another and different 
day in the presence of one Annie Moore. It is a 
familiar principle of our criminal law that it is 
not admissible to introduce evidence tending to 
prove a similar but distinct offence for the purpose 
of raising an inference or presumption that the 
prisoner committed the particular act with which 
he is charged and for which he is on trial.” 

To the same effect is the case of Snurr v. State of 
Ohio, 4 Ohio Circuit Reports, at page 393. 

Therefore, we contend that there is no offence known 
as carnal knowledge in the District of Columbia, for 
which the defendant might be imprisoned, but the 
offence which, before the Sanselo case, was held to be 
carnal knowledge, is now known as rape, for which the 
defendant might be hanged; and therefore the rule of 
evidence has been changed and onlv such evidence as 
could be introduced in a rape case at common law may 
be admitted in evidence at this time. 

Even if the Court should not adopt this rule of evi¬ 
dence, which we think is the onlv logical one in view 
of the decisions, vet we submit that the evidence of- 
fered in the case at bar was too remote. The rule of 
evidence in carnal knowledge cases is the same as that 
in adulterv and seduction cases. 

In the case of People v. Hendrickson, 53 Michigan, 
525, it is held that in a prosecution for adultery, acts 
of familiaritv committed two years before are too re- 





mote to put in evidence, but acts of a shorter time 
before and closely after the act complained of,* if they 
establish a continuous intimacy, may be shown. 

People v. Freeman, 25 New York Appellate l)iv., 
582. 

Flowers v. State, 10 Oklahoma Circuit, 404. 

Over the objection and exception of the defendant, 
the complaining witness was allowed to state as fol¬ 
lows (liec., page 0): 

“Q. Do you know a Dr. Heibergerf A. Yes, sir. 

“Q. Did you have occasion to see her profes¬ 
sionally at any time, to have her treat you? A. 
Well, Weaver’s sister took me there- 

“Q. What? A. Mrs. Ilowe took me there. 

“Q. When was that, if you can recall? A. 
W T hen I was six years old. 

“(<). And do you know what you were treated 
for by her? A. I was treated for a discharge, but 
I don’t know what it was.” 

And Dr. Heiberger, at page 21) of the record, testi¬ 
fied that in April, 1913, she treated the complaining 
witness; that she made a physical examination and 
that the hymen of Ruth Acton was ruptured. 

This evidence related to a time six years prior to the 
date alleged in the indictment. There is nothing in 
the record to show that the defendant had any knowl¬ 
edge of the fact that Ruth Acton went to Dr. Ilei- 
berger, and if she did have a ruptured hymen or a 
discharge at that time how was that fact in any wav 
connected with the proof that on September 10, 1919, 
six years later, the defendant had intercourse with 
the complaining witness. The Government proved 
that the child was born on the 14th day of June, 1920. 
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That would show that someone had sexual intercourse 
with the complaining witness about nine months prior 
thereto. The evidence of the birth of the child was 


offered to corroborate the statement of the girl that 
the defendant had had sexual intercourse with her, 
but the fact that her hymen was ruptured or that she 


had a discharge six years prior to the 10th dav of 


September, 1019, was in no way corroborative of the 
fact that the intercourse took place on or about the 
10th day of September, 1919. The jury could not help 
getting the impression that the discharge in 1913 was 
the result of gonorrhoea, and yet there was no evi¬ 
dence offered in the case to prove that the defendant 
ever had gonorrhoea. 

in the case of People v. All-Lean, Court of Appeals, 
Calif., 95 Pac. Hep., at page 381, the Court said: 

“The prosecution called Dr. McMahon, who tes¬ 
tified that he examined the girl on the 24th dav 
of October, 1905, and found at that time that she 
had a venereal chancroids, which appeared to be 
about twelve days old. As this referred to a time 
only sixteen days after the alleged rape, it is 
apparent that the object, and the only object of 
the testimony was to give the jury the impression 
that the venereal disease was contracted by the 
girl from the defendant. The testimony certainly 
did not tend to prove the age of the girl nor the 
fact that the defendant had had sexual inter¬ 
course with her unless it had been proven that 
on the 8th day of October, 1905, the defendant had 
a venereal disease.’’ 

In the case of Bray v. United States, 39 Apr>. n O.. 
606, the Court, after narrating a conversation between 
the mother of the complaining witness and the defen¬ 
dant, used this language 








“The foregoing evidence lias no relevancy to tlie 
seduction which occurred more than a year before 
tind contained no admission of the facts relevant 
thereto. It was not only incompetent, but could 
have no other effect than to prejudice the jury 
against the defendant.” 

Ami so we say in this case, the evidence as to the 
examination by the doctor and the alleged discharge 
six years before the act complained of in the indict¬ 
ment had no relevancy to the issue and its introduc¬ 
tion resulted in prejudicing the minds of the jury 
against the defendant. 

In the case of Smith v. State, 74 S. W. Rep. (Court 

ol Criminal Appeals of Texas), at page 557, the Court 
said: 


1 he lirst bill of exceptions complains that the 
Court, over appellant’s objections, permitted the 
State to prove the following tacts: During the 
months ot June and July, 3DO 1, at Prosecutrix’s 
home, at Gurley, Falls County, defendant had 
intercourse with her on several occasions; and 
also she and defendant had sexual intercourse 
vitli each other at the PJliott boarding house, in 
the town of Temple, Bell County, several times 
before the act alleged to have been committed on 
the eighth of November, 1901. Appellant ob¬ 
jected on the ground that said acts occurred long 
prior to the alleged rape charged in the indict¬ 
ment, and the acts committed in Falls County 
were in another and different county than Bell, 
and that said acts could not explain or elucidate 
defendant’s action in Bell County in the commis¬ 
sion of the alleged rape, and because the acts in 
« were separate and distinct offences 
from the one charged against defendant in this 
case. In our opinion, appellant’s objections are 
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well taken, and this evidence should have been 
excluded bv the court.” 


In the case of Ilackney v. State, 74 S. W., 554, the 
Court held that evidence of an act occurring a vear 
before the date laid in the indictment was too remote. 

We submit that the testimony of l)r. Heiberger, who 
stated that she examined the complaining witness six 
years prior to the 10th day of September, 1919, and 
found a ruptured hymen, is too remote and did not 
tend to prove the guilt of the defendant in this case. 
The only object the prosecution could have had in 
introducing this evidence was for the purpose of preju¬ 
dicing the jury. As corroborating the complaining 
witness that the defendant had had sexual intercourse 


with her on the 10th day of September, 1919, the 
Government proved the birth of the child. 

That the evidence as to the ruptured hymen six 
years prior to that time, is too remote, is shown by 
the following cases: 


State v. Evans, 138 Mo., page 1-0, in which case the 


Court said: 


“This evidence could only have been admitted 
on the theorv that the absence of the livmen in 
September tended to prove its absence prior to 
May 29, 1895, and from that fact, permit the jury 
to infer sexual intercourse prior to that date also, 
but as it is a recognized fact that the livmen may 
be destroyed from causes other than sexual inter¬ 
course, and its absence was not inconsistent with 
chastity and virginity at a time four months prior 
to the discovery of its absence, we think, standing 
alone, it was not incriminating evidence without 
evidence that lie alone had the exclusive oppor- 
tunitv of destroving the livmen. 

•> %> n » 






‘‘In the state of the evidence, we think this 
evidence was too remote, was incompetent, preju¬ 
dicial and hence it was reversible error to admit 
it.” 

In the case of State v. Butler, 55 N. Y. Appellate 
Div., page 363, the Court said: 

“We think the reception of this evidence was 
error. The only legitimate purpose of the testi¬ 
mony was to corroborate the statement of the 
prosecutrix that the defendant had sexual inter¬ 
course with her on the 30th day of August, 1896. 
Did it in the slightest degree tend to establish 
that fact? The evidence objected to, if true and 
il given all the force which can be legitimately 
claimed for it, simply established the fact that 
sometime prior to the examination, which was 
twenty months after the alleged crime was com¬ 
mitted, the prosecutrix had had sexual inter¬ 
course with someone.” 

12TH, 15TH, 16TH, 17TH, 21ST, 22ND, 23RD, 24TH 
AND 26TH ASSIGNMENTS OF ERROR. 

These assignments of error relate to the refusal of 
the Court to permit the defendant to show that lie 
had married the complaining witness, furnished her 
with a home, provided her with a servant and that 
they were living happily together. 

\\ e submit that we should have been allowed to 
show that the defendant had married the complaining 
witness, on the following grounds: 

1st. The complaining witness testified on direct ex¬ 
amination that she was not married to the defendant. 
The fact of marriage was admissible as contradicting 
her. 
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2nd. The prosecution proved that a child had been 
horn to the complaining witness as the result of the 
alleged intercourse. We contend that we had the 
right to show the marriage for the purpose of letting 
the jury know that the defendant gave the child a 
name. 

3rd. The jury had a right to add to its verdict “with 
the death penalty.” And therefore anything that the 
defendant did toward righting the wrong that he had 
done should have been admitted in evidence in miti¬ 
gation thereof. 

Under the authorities, except in one or two cases, 
marriage is not a defense to a charge of rape, the 
marriage occurring subsequent to the rape, but in all 
the cases we have found, the evidence was admitted. 

If the evidence was admissible, the mere fact that 
the jury in this case did not add to their verdict the 
words “with the death penalty,” would not cure the 
error in its exclusion. We do not know what took 
place in the jury room. It might have been that there 
were some for acquittal, some for hanging and the 
rest for simply guilty. The jurors favoring the death 
penalty in order to reach an agreement may have 
arrived at a verdict of simply guilty in order to induce 
those who were for acquittal to agree to a verdict. 

All ot the alleged bad acts of the defendant covering 
a period of eight years were brought to the minds of 
the jurors. These facts naturally impressed them and 
caused them to look upon him as a most despicable 
man. The Government offered evidence to prove the 
act of September 10, 1019, and then jumped the inter¬ 
vening space down to the time of the birth of the child. 
Hence, so far as the jurors knew, the defendant never 
married the complaining witness, and the child was 









ltorn a bastard as the result of the intercourse. This 
evidence could not help troin prejudicing the minds of 
the jurors against the defendant. The marriage grew 
out of the intercourse which took place causing the 
pregnancy, and why was it not admissible? If the 
jury had been informed that the defendant had done 
the right thing under the circumstances; had married 
the girl; had given her a good home and given the 
child a name, would they not have looked with some 
favor upon the defendant and viewed his testimony in 
a more favorable light? All the alleged bad things 
against the defendant in this case were permitted to 
go to the jury, but none of the good things he did to 
right his wrong were submitted to them. The jurors 
could not help from saying among themselves: Here 
is a defendant who has wrecked a girl’s life and 
brought a child without a name into the world, and 
such a man is not worthy of belief. These facts could 
not help from producing a feeling of indignation 
against the defendant, whereas in truth and fact the 

defendant did everything he could to rectify his alleged 
misdeed. 

The defendant denied that the intercourse occurred 
in the District of Columbia. Ilis testimony is borne out 
bv the acts of Miss I* ields and the complaining witness 
in first bringing the prosecution in the State of Mary¬ 
land, where it failed, and then bringing it in this 
District. It was simply the girl’s word against that 
of the defendant. She stood in the light of an out¬ 
raged girl compelled to rear a nameless child and this 
defendant stood before the jury in the light of a scoun¬ 
drel who had done nothing to help the girl or the child; 
when, as a matter of fact, had it not been for the 
mercenary motives of Miss Fields in attempting to get 
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$5,000 out of the defendant, the defendant and his wife 
and child would now be living happily on their farm 
in Maryland. 

The letters which were excluded bore out the fact 
that the defendant and the complaining witness were 
at the time living in a state of happy married life. 
We will here quote one of these letters, marked De¬ 
fendant’s Exhibit No. 3, which appears at page 24 of 
the record: 


“Defendant’s Exhibit No. 3. 

“My dear Alice: 

“Bv vour letter you don’t seem to know that 
Walter and I are married. Now if I did not care 
for him it would be different, but I love him and 
he me. So I consider that part settled. I was 
very much surprised at your question about Wal¬ 
ter threatening me. 1 did not think you thought 
him that kind of a man. We had both agreed 
that when I was older we would be married but 
the not telling was my own fault and any girl 
who loved a man would have done the same in 
my place. It has turned out this way and I am 
happy, happier than I ever was before. I must 
say r would be still happier if you look at it liktf 
mother and Cliff did. We were to see Miss Fields 
she was not surprised and said that she was very 
glad that we were happy that God and human 
nature were companions that if we loved each 
other it is lovely, and I am sure I am happy and 
that I love him and also that Walter loves me. 

“Truthfullv 

% 


Ruth.” 


This letter reflects the attitude of the wife towards 
her husband before she came under the influence of 
Miss Fields; and we submit that the Court cannot read 

I 

i, 








the record in this case without reaching the conclu¬ 
sion that Miss Fields alienated this wife’s affections 
and had her under her control; and why did she do it? 
She did it because she desired to get $5,000 out of the 
defendant, and having this girl under her influence and 
control, put her up to swearing falsely against the 
defendant. Miss Fields was here in the District of 
Columbia and the girl was here in the District of Co¬ 
lumbia; and if the act complained of had occurred in 
the District of Columbia on the 10th day of September, 
1919, here is where the prosecution would have been 
first attempted. Yet Miss Fields took the girl to 
Marlboro, Maryland, for the purpose of instituting the 
prosecution. 

In this case, there was no question about the mar¬ 
riage having been entered into in good faith. In her 
letter, the girl herself says that they had agreed to be 
married when she was older. 

In the case of Zell v. State (Supreme Court of In¬ 
diana), 127 North Eastern, page 1, where the jury had 
the right to assess the punishment, the Court said 
(page 3): 

“The errors in this case are the errors of the 
appellant himself. Counsel’s complaint about the 
severity of the law is met by the bad faith of the 
appellant in his conduct after his marriage to the 
prosecuting witness. Had he shown good faith in 
his solemn engagements of marriage, he would 
have been protected from the rigor of the law not 
only by a jury but also by the sound discretion of 
the prosecuting attorney. We think this protec¬ 
tion would have prevailed even against the malice 
of any individual in the community.” 

In the foregoing case the marriage was urged to be a 
complete bar to the prosecution, but the fact that the 
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appellant in the case married the girl, even though he 
did it in had faith, was admitted in evidence, and from 
the foregoing language it would seem that had he mar¬ 
ried the girl in good faith the Court would have pro¬ 
tected him against any punishment. 

In the case of State v. Newcomer, 59 Kansas, 668, 
the charge was one of rape, and although the jury did 
not have the right to assess the punishment, yet the 
fact that the defendant had married the girl was ad¬ 
mitted in evidence. 

To the same effect are 

State v. Falsetta, 43 Wash. 159; 

People v. Gould, 70 Mich. 240. 

As stated, the marriage grew out of and was in miti¬ 
gation of the act charged against the defendant. 

In the case of United States v. Winston, 172 U. S. 
303, where the jury, in a homicide case, under the Act 
of 1897, had the right to qualify their verdict, the 
Court, speaking through Mr. Justice Gray, at page 
313, said: 

“How far considerations of age, sex, ignorance, 
illness or intoxication, of human passion or weak¬ 
ness, sympathy or clemenccv, or thek irrevocable* 
ness of an executed sentence of death, or an ap¬ 
prehension that explanatory facts may exist which 
have not been brought to light, or any other con¬ 
siderations whatsoever, should be allowed weight 
in deciding the question whether the accused 
should or should not be capitally punished, is com¬ 
mitted by the Act of Congress to the sound dis¬ 
cretion of the jury and of the jury alone.” 

Rape in this District is a capital offense. There can 
not be one rule of evidence in a case where the death 
penalty is not assessed and another rule of evidence 








whore the death penalty is assessed. It is not without 
the realm of reason to urge that had this evidence of 
marriage and this happy home and the fact that it had 
hoen broken up by this avaricious trained nurse, been 
brought to the attention of the jury in this case, they 
would never have convicted the defendant. 

A\ e appreciate the fact that this Honorable Court 
will not interfere with the penalty imposed, but we sub¬ 
mit that in this case a sentence of twenty years is cruel 
and unusual punishment, and in view of the heavy and 
severe sentence imposed, we ask the pardon of this 
Court for the earnestness with which we submit the 
actions of the lower court for review. 

One of the essentials that had to be proved was the 
age of the girl, and it seems that in the heat of the trial, 
counsel failed to except to a statement of the Court 
which withdrew that question from the consideration 
of the jury, the Court himself determining it. On page 
19 of the record, the Court stated: 

“The Court. I don’t care whether there were 
fifty other children in the family. This testimony 
is that she was born March 14, *1907, and this tes¬ 
timony is perfectly conclusive. The father’s tes¬ 
timony is the best evidence. I don’t care whether 
this record is brought into the Court or not. It is 
not the best evidence. His evidence is the best 
evidence.” 

Of course, counsel argued to the jury that from the 
very appearance of the girl, she was over sixteen years 
of age, but in view of this statement “that this testi¬ 
mony is perfectly conclusive,” which seems to have 
escaped us during the trial, it is no wonder that the 
jury ignored our argument and found otherwise. 
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Even though there was no exception or assignment 
of error based on this statement, this Court has repeat¬ 
edly held that where it is apparent to the Court that a 
substantial error has been committed, it will take 
cognizance of it in order that justice might be done; 
and we, therefore, ask the Court to consider this point. 

25TH ASSIGNMENT OF ERROR. 

This assignment of error relates to the refusal of 
the Court to grant instructions Nos. 1 and 3 on behalf 
of the defendant. 

Instruction No. 1 is as follows: 

“No. 1. The jury are instructed that they must 
find beyond a reasonable doubt that the defendant 
had carnal knowledge of the complaining witness, 
Ruth Acton, in the District of Columbia on or 
about the 10th day of September, 1919; and the 
jury are further instructed that no admission 
made by the defendant that he had intercourse 
with the complaining witness in the State of Mary¬ 
land and no evidence which might have been of¬ 
fered by the Government that he so did, would be 
corroborative of the charge in the indictment that 
the offense was committed in the District of Co¬ 
lumbia on the said 10th day of September, 1919.” 
(Refused except as charged.) 

This prayer should have been granted, as is shown 
by the case of State v. Smith, 74 S. W., page 556. 

Praver number 3 is as follows: 

“No. 3. The jury are instructed that in the ex¬ 
ercise of sound judgment you may give the defend¬ 
ant the benefit of previous good character, no mat¬ 
ter how conclusive the other testimony may ap¬ 
pear to be. The character of the accused may be 





such as to create a reasonable doubt in your minds 
and lead you to believe in view of the improbabil¬ 
ities that a person of such good character would 
be guilty of the offense charged, that the other evi¬ 
dence in the case is false or the witness mistaken. 
And if you so find from the evidence your verdict 
should be not guilty.” (Refused except as 
charged.) 

This prayer was taken from the case of Edgington 
v. United States, 164 U. S. 361-366. 

The charge of the Court did not cover the point as 
requested that reputation of good character may be 
such as alone will create a reasonable doubt, where, 
without it, all the other evidence in the case would be 
convincing. 

The Court used this language: 

"It has been testified here that the defendant 
has a good reputation for morality, if you believe 
that that good reputation has been established, 
that he is entitled to have you consider that as one 
of the facts in this case, together with all the other 
facts in the case as you find them to be, in making 
up your mind as to whether or not he is guilty. 
The law says so, and the reason for it, of course, is 
that the jurors are permitted to argue, if they 
choose to do so—they are not required to do so, 
but they may—this man has a good reputation, 
and would he do this kind of thing? That is the 
use the jury should make of the evidence of good 
reputation, if they believe that good reputation 
has been established by the evidence.” 

As we read this language, it did the defendant no 
good at all. The trial Justice tells the jurors that they 
are not required to give the defendant the benefit of 
good reputation, but that they may. And the last sen- 
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tence of his charge on this point raises the question as 
to whether or not good reputation had been proved. 

We proved good reputation by two witnesses, New¬ 
man G. Dudrow, who is a banker, farmer and a mer¬ 
chant (Record, page 38), and William Parks Jacobs, a 
public auditor, who testified that he had known the de¬ 
fendant thirty-odd years and that he knows his repu¬ 
tation for morality to be good. 

That the defendant was entitled to the prayer re¬ 
quested was twice decided by this Court at its last ses¬ 
sion, and the same trial Justice who presided at this 
trial was in'each case reversed for not having granted 
it. Jones v. United States and Egan v. United States. 
(Neither of the opinions in these cases has been pub¬ 
lished at the time this brief is written.) 

In the Egan case, this Court said: 

“The defect in the court’s charge is that it does 
not respond to the proposition of law contained in 
the prayer requested, namely: that reputation of 
good character may be such as alone will create a 
reasonable doubt, where without it all the other 
evidence in the case would he convincing. M 

State v. Brown, 39 Utah, 140, is a case in point on the 
wording of the prayer submitted and refused. 

CONCLUSION. 

We respectfully submit that this case should be re¬ 
versed and a new trial granted in order that justice 
may be done. 

S. McComas Hawken, 
George F. Havell, 

Attorneys for Appellant . 








































